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ABSTRACT
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this project is to identify the legal and regulatory issues that the
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1.0 EXECUTIVE =MARY

1.1 Purpose of the study

. The primary objecttve of this study is to aid policy-makers

--state and federal officials, accreditation officials, and university

administrators - in making decisions concerning the regulation of

postsecondary external. degree programs.

Our hypothesis is that the ,nisting legal and administrative

structure for regulating postsecondary programs does not anti-

cipate the proliferation of external degree programs and other forms

of non-traditional study. The purpose of this project is to identify

the legal and regulatory issues that the operation of these programs

create and to recommend alternatives for the design of a regulatory

framework which will permit experimentation and growth.

1.2 Methodology

The methodology employed to conduct this study consisted primarily

of analysis of primary legal sources, e.g., statutory analysis; case

law analysis; and the use of secondary materials such as law review

articles; as well as books and studies on the external degree movement.

In addition, a telephone and letter survey was conducted to

solicit information from each state educational agency on their

authority to regulate accredited institutions with their state. The

survey was designed to verify each state's statutory authority for

regulating external degree programs and to ascertain the attitude

of state administrative agency officials toward innovative'educa-

tion.

The study was also augmented by a number of in-depth interviews

with educators with experience in non-traditional education programs.

The project originally contemplated a field research phase which

was designed to empirically verify whether there were in fact obstacles

to the development of external degree programs created by the accredi-

tation 'associations and state regulatory agencies.

_ ra.: It .1".. and : . a resu

10
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Because of Limited resources, the only field research conducted were

the two case studies which are based on interviews. Legal conclusions

are based on an analysis of primary legal sources, such as state statutes

and case law. Further research on the subject of this Report should in-

clude an empirical study of the constraints to the development of innova-

tive education programs as experienced by institutions of higher education.

1.3 Organization of the Study

The study is organized into seven sections. Section 1.0 is

a description of what is happening to traditional, accredited

institutions of higher education. The purpose of this section is

to provide a context for understanding the external degree move-

ment. Section 2.0 is definitional. It describes four major types

of external degree programs and institutions and relates them to

the changes taking place in higher education. We argue in this

section that the external degree movement is not merely an exten-

sion of earlier adult education efforts, but represents deep

dissatisfaction with the higher education system as it is presently

constituted and is en adumbration of coming fundamental changes In

the delivery system for higher education in this country. Section

3.0 presents the case for quality control of external degree

programs and non-traditional study. Section 4.0 is an assessment

of state legislation which might have ,11 impact on external de-

gree programs. In this section we also analyze the limits of state

power to regulate external degree programs. A model statute, pre-

pared by the Educatiknal Commission on the States, which is designed

to provide a basis for state approval and licensing of postsecondary

institutions and their agents, is analyzed, in terms of its impact

on external degree programs and non-traditional studies. Section 5.0

is a description of the role that the accreditation associations play in

11
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controlling the quality posts endary education with an assessment of

their capability tc respond to external degree programs. We also assess

the possibilities for reform of the accreditation associations through

use of the judicial process. Section 6.0 is a description of present

federal roles regulating higher education and an assessment o! the

federal government's potential for regulating external degrees. Section

7.0 is a summary of our findings and an analysis of the implications that

result from them. Specific recommendations on the respective roles of

the states, the accreditation associations, and the federal government

are submitted.

Volume /1 contains supportire Appendices, including a summary

of the lava of each state which govern and apply to out-of-state

accredited institutions of higher education; an analysis of each

state's incorporation requirements .or colleges and universities; a

copy of the model statute prepared by the ducational Commission on

the States, accreditation associations guidelines, and a resource

bibliography.

1.4 Summary of Findings and Recommendations

Our major findings are:

--The American higher education system is geared pri-
marily to the 18-23. year old residential student. It

is not designed to serve other large learner groups
such as post-college age adults; those who must retrain
in mid-career; and those who are faced with increased
leisure time. (Section 2.0)

--Because of a declining birthrate, the number of enrollments

in the 1S-21 age group, is declining,. which together with the

impact of inflation has created a financial crises among pri-

vate institutions of higher education. (Section 2.3) State

appropriations to public institutions are also leveling off.

Finally, federal assistance to institutions of higher educa-

tion is declining. (Section 2.3)

--The external degree movement is not simply an extension of

existing adult education efforts. The external degree is a

response to societal forces which are imi;actieg on the higher

education system. The external degree is symbolic of funda-

mental changes now occuring in the higher education delivery

system. (Section 3.0)
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The States

rapid growth of the external degree movement
has created e need for quality control. War financial

pressure, non-profit and public accredited institutions

have stae:ed external degree programs which are inade-

vat.. Abuse of consumer rights by accredited institutions

hes )wen .reported and the tendency is increasing. Although the

peobism (of oonsur ir fraud in higher education has existcd

for some time, the emergence of the external degree strains

tee existing regulatory systev beyond its capacity. Unless

a more effective regulatory framework is created which

.gt.es legitimacy to the external degree, it will be

crushed by the attacks of traditionalists with a vested

interest in existing educational practice. (Section 3.3)

--There is little uniformity in state respouses to higher

education. State statutory schemes vary fret absence of

any mention of higher education to far-reaching legislation

that assumes vast powers over higher education. In general,

non profit, non-vocational, regionally-accredited institu-

tions of higher education are often from of any government.

regulation. (Section 4.1)

--The attitude manifested by most states toward innovative

education is at present; one of indifference. Of those states

which do in some manner supervise private higher education,

the majority exempt accredited institutions, thus leaving

whatever regulation that i3 to be done to a private group.

In those states where statutory provisions exist for the

regulation of private higher education, special provisions

for innovative education are rare, and many administrative

standards are obsolete and will retard the development of

the external degree. (Section 4.2)

--It is becoming evident that some state educational acienciev

are restricting the activities of out-of-state institutions

in order to protect the shrinking markets of in-state instiLu-

tutions, This is being done under the guise of "quality

control." (Section 4.2)

--State regulation of higher education will be subject

to the restrictions of the Camara: Clause of the U.S.

Constitution to the extent that higher education activi-

ties can be characterized as "interstate" within the

meaning of the clause. States' regulations in education

may be invalid under the Commerce Clause if their pre-

dominant purpose and effect is to protect local economic

interests at the expense of interstate commerce. States

must treat interstate education activities in an even

handed, non-discriminating manner. (Section 4.3)

--A state cannot require the registration of a foreign

school whose business is exclusively (or almost exclusively)

interstate, nor can a state exclude a foreign corporation

engaged in interstate commerce except for the most compelling

reason. (Section 4.3)

--In general, a state acting under its police powers, may

regulate academic institutions in the public interest,

subject to the limitations of due process law. Substantive

due process requires that there be a manifest need which

affects the health, morals, or safety of the public generally,

and that regulations not be arbitrary, discriminatory, or

otherwise unreasonable. Procedural due process requires that

reasonable-notice of violation must be given, there must

be a hearing with the right to confront and cross- examine

witnesses, counsel must be permitted, and a record must be

made. (Section 4.4) 13
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...-There is an urgent need for uniform state legislation,
to be passed in each state, modeled after the legislation
proposed by the Educational Commission of the States (See
Appendix C), with the following caveats: (1) The states
should focus on the enforcement of administrative standards
and refrain from mandating specific educational require-
ments: (2) There should be specific provisions that apply
to innovative, external degree programs: (3) The accredi-
tation associations should be relied on.for-'judgments on the
educational quality of a program, but should not be relied
on for enforcement of administrative standards; and (4) States
must give more deference than they have to the requirements
of due process and the Commerce Clause of the U.S. Consti-
tution. (Section 4.5)

The Accreditation Associations

--The regional accreditation associations provide too little
regulation of higher education rather than too much. Member-
ship in a regional accreditation association is based in
large part on formal and structural criteria. Many of the
standards employed by the accreditation associations are
geared for traditional residential programs, imposing con-
straints on the development of external degree programs.
There is a tendency for the accreditation associations to
discriminate in favor of the traditional institutions, as
opposed to external degree institutions, because of the large
vested interest that the association's controlling membership
have in tradiLional practices. (Section 5.2)

--The courts are not likely to intervene substantially
into the substantive decisions of accrediting agencies, but
can be expected to exercise some control to protect the pub-
lic interest (5.3.2) under anti-trust, constitutional, and
common law theories. All three theories, however, permit
considerable judicial deference to accrediting agencies up
to the point where an accrediting judgment appears to have
substantial adverse impact upon the affected school or pro-
gram. And then, under all theories, the accrediting agency
can nevertheless prevail if its restraint or innovation is
demonstrated to be "reasonable" in light of its own purposes
and in light of public policy consideration. (Section 5.3)

The Federal Government

--Federal regulation of the quality of postsecondary educe-
-tion is-limited. The Office of Education and the Veteran's

Administration rely on the accreditation associations to
determine the eligibility of nonprofit institutions of higher
education for federal funds. The jurisdiction of the Federal
Trade Commission does not extend to non-profit, eleemosynary
institutions. There is no focus within the federal government
for coordinating efforts to protect students from consumer
fraud.
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Recommendations and s

Many of the alternatives discussed in the body of the report
Nee generally section 7.0) require new legislation. It is recom-
mended that the states quickly pass uniform state legislation which
focuses on the enforcement of administration standards. It is also
recommended that the Veterans' Administration approve only programs
of study, as they do for proprietary, vocational schools, rather
than approve institutions. It would also be desirable for the juris-
diction of the Federal Trade Commission to be extended to non-profit
educational corporations. Unfortunately, there is vauch Congressional
reluctance to give the federal government more power to regulate in the
field of education. Therefore, it is proposed, in the alternative,
that a new specialized agency be created to fill the need for quality
control of external degree programs. Such an agency could be organized
within the framework of the existing accreditation associations, such as
a national commission of the new Council on Postsecondary Accreditation.
If the accreditation associations fail to respond to the need for quality
control of external degree programs, a new organization perhaps called
the National Council'of-External Degree Granting Institutions, should
be organized to serve the public. An agency oriented toward the consumer
could publish program evaluations and rate institutions. It could de-
velop and apply verifiable standards which measure the performance of an
institution in objective terms.

Establishment of a new accreditation agency is the fastest way to
fill a vacuum. Congressional passage of new legislation authorizing
direct federal regulation of postsecondary education could take forever
and may never happen. Without effective quality control, the quick buck
artists and confidence men will move into the field, tarnishing it for
everyone. A private, voluntary agency, organized along different lines
than the existing accreditation associations, seems to be a modest and
realistic proposal which is consistent with American practice and which
could be implemented in a relatively short period of time.

.1.er7
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2.0 THE STATE OF HIGHER EDUCATION

2.1 Introduction

This section of the report identifies significant trends in higher

education which shape the legal issues which arise in the operation of

non - traditional education programs. It is impossible to understand

the external degree movement without an understanding of the forces

affecting the traditional academic college or university. The impact

of these forces on the financial status of accredited institutions of

higher education, the productivity of traditional higher education,

and the emergence of non-degree alternative educational systems as a

consequence are explored. Section 3.0 is a discussion of the various

kinds of external degree programs, categorizing them into four major

program types, and presenting the rationale for quality control of

external degree programs.

17
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2.2 Current Criticism of Accredited Higher Education

The "new" criticism of higher education can be traced to the

Report on Higher Education of the Newman Task Force on Higher

Education, publishmd in 1971.a/ Less than four pears ago, the U.S.

Department of Health, Education, and Welfare asked Frank Newman, a

Stanford Univerety administrator, to chair a task force on higher

education. The findings of the none member task force have aroused

more controversy than any similar effort in the history of American

higher education, for it raised gundamental questions on the effortive-

ness of the higher education system from the point of view of the needs

of society. Together with the work of the Carnegie Commission on Higher

Education, and other recent studies on the effectiveness of institutions

of higher education, a disturbing picture of established higher education

emerges. Accredited higher education is said to be a secretive and

oligopolistic enterprise, inefficiently serving the needs of socioty.3/

According to these sources, traditional colleges and universities and

their constituent faculties and administrations, suffer from the following

deficiencies:

--They are organized primarily to serve the 18-21 college
age group, resulting in the creation of isolated com-

munities which are separate from the mainstream of
society, staffed by insulated faculty who have never had
positions of responsibility outside of the educational

system.

--They lack diversity of institutional mission, with every
institution emulating the academic model of the great
universities, oriented towards the discovery of theoretical
knowledge, rather than the dissemination of practical knowledge

and the development of skills.Y

11..
1 Newman, F., Chairman, MEW on Higher Education, (1971).

2

3

Se* generally, Jencks and Riesman, The Academic Revolution (1969):

Ridgeway, The Closed Corporation (1968)

See Hodgkinson, Institutions in Transition (1970)p Jencks and Riesman, at

25-26.

18
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They overemphasize the liberal arts and the humanities,
although there has been a clear shift in demand for
career education programs which are designed to teach a
person how .to do something.ii

Two They have bacome large bureaucracies, which stress system-
wide planning, and centralized administration. The sheer
size of many multi-campus systems is eroding the flexibility,
differentiation, and individual responsiveness which character-
ized higher education during the first part of this century. 6/

l'A They limit access for women, adults, and minority groups and
other types of students whocould benefit from higher education.
Rigid policies on residence requirements, the ability to transfer
credits, insistence on full -time study, have become barriers
and impose unnecessary hardships on major subgroups within the
population. 6/

They encourage forms of financial subsidy and loan programs
which are geared to the full-time, residential student and
do not encourage sutdents to have experience outside of formal
education. The need to keep dormitories filled and physical
plants operating determines the kind of student financial
assistance, rather than genuine market need.

They prevent the introduction of new technologies which would
increase the cost/effectiveness of instructional programs.
Cable TV, micro-fiche publishing, and programmed material are
resisted by tenured faculty afraid of technological unemploy-
ment. 2/

They are not organized fur performance and results: Budgets are
based on cost, particularly in public universities, rather than
outputs. 6/

4
See generally, Abramson, P., Career Education: Fad or Fundamental? The
Growth i:,113ntamle condary, Post - Seconda and. Proprietary Markets
1972-1977 (1972).

5
See generally, Report on Higher Education, Supra, note 1, Chapter I:), Bowen,
The Governance of .he Multi-Campus University (1970).

6
See generally, luort on Higher Education, Supra, Note 1, Chapters 10
and 11, Gould, Today's Academic Condition (1970); Commission on Non -
Traditional Study, 012LersiV..Ayaesign, (1973); Cross, "New Students
and New Needs", in Higher Education (1972); Cross, "stew Students in a
New World," in The Future in the Making ed. P.W. Vermilye ( );
Medaker, L., and Tillery, P. Breaking the Access Barriers (1971).

7 Diversity by Design, at 46.

8
Drucker, Management: Tasks, Responsibilities( Practices (1974) at 174.
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In their defense, universities claim that these deficiences are the

result of inadequate financial resources, and that the lack of funds is the

primary cause of its problems. On the other hand, it can be argued that the

organisation, financing, and structure of higher education are creating a

financial crises, which is driving the nation's colleges and universities to

bankruptcy. The next section documents the dimensions of this financial

crisis.

. - 15:4.
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2.3 Financial Status and Cost of Higher Education

Recent studies have begun to focus attention on the financial crisis

in higher education. Earl F. Cheit, in a now famous sted!4.91 reports

that on the basis of 41 on ..sits studies of colleges and universities, 71

percent were determined to be headed for financial txomble or are already

there. The list of those found to be in trouble includes both public

and private institutions, including some of the country's most prestigious

universities. Since the 41 institutions selected in the Cheit study were

not chosen as a random sample of all 2,729 institutions of higher education

in the country, it does not mean that 71 percent of all schools in the United

States are in financial trouble or heEtled for it or that 29 percent are not.

Nevertheless, Cheit concluded that the group of schools headed for financial

trouble included in theatudy was safficiently representative to infer that

it is likely that the gap between expenditure and income is universal among

the schools included and is likely to be felt in varying degrees in the near

future.

The Cheit study was completed by November, 1970, and utilized data

for the years 1967-68, and 1968-69. A more recent and comprehensive

study of the financial status of private colleges and universities

was completed by William W. Jellema in September, 1973.entitled

Prom red to B1ack71.9iThe study was undertaken to assemble up-to-date

t,sid financial data on all accredited private higher education, and

9 Cheit, The New Depression in igher Education (1971) at 139. See also,
Bowen, The Economics of the Major Private Universities (1968).

10 Sellems, From Red to Black?The Financial Status of Private Colleges
and Universities (1973).
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all but twenty-nine of the nation's private, four-year, accredited

institutions were surveyed. The response to the questionnaire was in

excess of 75 percent and the author concluded that the institutions

in the study Appeared to be representative.of all private institutions

of higher learning ..11/

Jellema concluded that a large percentage of the nation's private

educational institutions were in financial difficulty and that they

are surviving by borrowing from endowment funds, cash flow, and cutting

back new programs and unnecessary services. Projecting current

trends into future years reveals that 254 institutions in the original

study sample would completely deplete their liquid assets within ten

years, and projecting nationally, out of a total of 762 private,

accredited four -year colleges and universities, 365 mould become

insolvent during the same period.12/

A study conducted in Texas indicated that, if the trend from

1963-64 to 1967-68 were to Continuo. by 1985 the cost per student

(in constant 1968 dollars) in major independent universities in

Texas would be $36,859 and the cost per student in senior (four-year)

colleges in the state would be $17,074. If the percentage covered by

tuition were the same in 1985 as in'1968, the student at a private

university would be asked to pay $17,324 per year and the student at

a senior college would be confronted with a tuition charge of $9,6951a(

A study of ten prestigious colleges and universities published

in 1967 showed a progressive decline in annual operating surplus between

196146, and projected deficits by 196711/

-v+r

1011011.11

11
Jellema, Ibid, at 167.

12
Jellema, Supra Note 9 at 23, 24.

13 Liaison Committee on Texas Private Colleges and Universities,
"Pluralism and Partnership: The Case for the Dual System of
Higher Education," monograph, p.41.

14
Study of Rising Costs at Ten Universities, (1957), cited by Earl

r. Cheit in The New Depression in Higher Education (1971).
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Public institutions are faring only slightly better. In.a.stddy

,."onducted by the Center for Research and Development in B4her Education

at the University of California, it was found that twice as many states

had a reduced proportion of the state'budget for higher education as

did states with an increased proportion. With the exception of a few

states, the proportion of the state budget going to higher education

will be no greater in 1980 than it is now. Mast states are already

at a funding plateau anilothers.will quickly reach it. State universities,

for the first time, are beginning to experience deficit operations as

enrollment drops and fticed expenses continue.

What is happening is that costs have continued to rise at a

tech faster rate than rovenue. Instruction costs are high., with no

increase in productivity. Building ostx are higher. Maintenance costs

are increasing. Students and their parents continue to demand auxiliary

services, and inflation is throwing all earlier estimates out the window.

Yost importantly the customer is disappearing: changes in enrollment

patterns ars underlying the financial problems.
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2.4 Enrollment Patterns

Nigher Education's financial problem stem trait shifts in enroll

went patterns which in turn are caused by basic demographic shifts in the

population.

State colleges, for example, will reach a dreaded watershed in

September'as fewer freshmen show up than Last fall, for the first over-all

decline in first-year student& in peacetime memory.11/

Although the nnmber of persona reaching the college age of 18 will not

begin to tr.p.7..r off until the end of the decade, the proportion of high school

graduates who finally choose college has declined steadily in pest years,

from more than 60 percent in the late 1960's to less than 58 percent this

year.

Undergraduate onrolZment decreased in private universities in 1971

by Z.S percent and held for no gain in private four year colleges. In

1972 enrollment fell off still further in the private sector, declining 2.1

percent in private universities and 1.7 percent in private four year collegesai

The National Center for Educational Statistics and the Carnegie Commission

on Higher Education recently revised earlier enrollment projections.

The National Center reported that:12/

637,000 fewer students are thought to have enrolled this
fall ,than previously estimated. (1973)

- 578,000 fewer students are expected to enroll next fall
than previously estimated. (1974)

The Carnegie Commission now foresees:

1.5 million fewer students in 1980 than originally estimated.

- 3.4 million fewer students in the year 2000 than originally
estimated.

ONONINII110.0

15 Peterson, I., "The Next Freshman class: Shifting Pattern," The
--New York Times, May 5, 1974, p. 52.

16 See generally, Jellema, pore note 9, Chapter II.

See generally, Snell, Helene I., "Enrollment Trends in Higher Education,"
Research Currents, ERIC Clearinghouse on Higher Education, June, 1973'
Peterson, RidhardE. American college and university Enrollment Trends
in 1971. Davis, Robert F. "Rate of Increase in College Enrollment
Drops,* in American Education 9 (1973) 29.

17 The Chronicle of Hiaher Education, Volume VIII, October 1, 1973, Number 2.
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REVISED moxenoto OF FALL ENROLLMENTS, 197244
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Underlying these enrollment projections are assumptions about the

Changing composition of the population. Ten years ago *hen colleges admini-

strators couldn't build enough dormitory space, they should have been aware

of the changing demographic pattern in the U.S. populations

The actual number of five year olds dropped 15 percent

between 1960 and 1970. These are the college youth of

1970 and beyond...1y

vik The actual number of births dropped three percent between

1970 and 1971 and nine percent between 1971 and 1972.

These are the potential freshmen of 1988 and 1990. 19/

114% The nation's birthrate is at its lowest point in history,

at a rate below zero...population growth, and it has not

yet stablized at that rate.

The Census Bureau now estimates a sharp drop in the number of college-

ego youth after 1982, almost paralleling the sharp rises during the 1960's. 252/

The most important fact about these enrollment projections is that they

are based upon projections of the future number of typical 18-21 age college

student. / The projections do not account for the extension of higher education

to new types of students and the possibility that continuing education through-

out life could become an accepted pattern in our society.

18 U.S. Department or commerce, Bureau of the Census. Current population

reports' population estimates and projections. Series P-23, No. 478,

February, 5.

19 U.S. Department of Health, Education, and Welfare, Public Health

_Service, Monthly Vital Statistics Report, provisional statistics.

December 26, 1972, 29 (10), 1.

20

21

U.S Department of Commerce, Bureau of the Census. Current Population

Reports 'Characteristics of American Youth: 1972'. Series P-23, No. 44, '

March 1973.

Sea generally, Glenny, "The '60e in Reverse," in WI\The%Rtsearch\Reporter 1

(1973) .
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Those new students could include
.

those who could not afford the cost of higher education
during the traditional "college years;"

post-college age adults for whom no educational opportunities
were present at an earlier age;

those who want to expand and enrich their understanding of
specific subjects;

those whose educational progress has been interruped by
illness, military service, or.otber temporary moves;

those who become technologically unemployed and must retrain
in mid-career;

those who are faced with increased leisure time;

those whose racial or ethnic identity have prevented them
from full participation in the traditional higher education
system;

those who are constrained by the needs of small children,
elderly relatives, and the invalid;

those who must move frequently in order to accompany spouses
or, pursue careers; and

those who are in prisons or hospitals or confined by illness
in their homes.

Unfortunately, traditional colleges and universities are not geared up

to service these emerging student markets, whits accounts invert for the

increasing tendency of those who desire training in a variety of skills or

in career education to attend proprietary and industrial schools. The Educa-

tional Policy Research Center at Syracuse reports that the rate of increase

in enrollment in these so-called "peripheral" institutions has been greater

than'in higher institutions, and in the future it will be much greater32/

2k-eaa generally, Cross, "The New Learnars" in On Learning and Change,
P.65, (1973).

23 Glenny, Supra Note 21 at 3.
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2.5 Productivity of Higher Education

Nistoricially, most industries in the American economy have found

ways to increase steadily the amount of output measmres.by a given amount of

inputs - -in other words, they have experienced productivity change. Further-

more, industries characterised by rapid growth have generally been those

with rapid productivity changes. Using growth in credit hours as a indicator

of growth in real instructional output, as June O'Neill has note there has

been no productivity change in the production of higher education during the

period 1930 to 1967, - -and this despite the very high growth rates of higher

education.

Higher education institutions, like mental health horiitals, prisons,

welfare agencies are "service industries," and one characteristic of serviJ

industries is that with more resources, production does not necessarily rise;

.
it may even fall.Por exam;aa, as academic salaries have risen, teaching loads

have dropped.

This general pattern of cost exists at a time when students and com-

munities are demanding more and more ftOm academic institutions. Having

responded to so many demands in the past, universities are trying to respond

to new constituencies while the faculty are not prepared to cut down on the

older ones.

A consequence of these combined developments, in which higher education

becomes more and more omnivorous of resources while it becomes less and

less able to elicit community support is the situation that David Reisman has

termed, "Collision Course."31/

24 O'Neill, June, Resource Use in Higher Education, Trends in Output and

Inouts, 1930 t31§177717711---

25 Set generally, Reisman, "Inflation in Higher Education," V5 McGill
Journal of Educational (Spring, 1920). See also, Gartner A., and

Ritsmnn, F., The Service Society and the Consumer Vanguard (1971)
for alternative ways to organize service institutions which depend
on the consumer as a force in the production of services.
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2.6 Conclusion

Accredited higher education, e.g., traditional colleges and universities,

which represent the mainstream of postsecondary education, display all the

characteristics of a dying and moribund industry. highly fragmented, re-

sistant to the introduction of technological innovation, and oriented

towards the maintenance of an obsolete cost structure which fitted yesterday's

need, rather than tomorrow's, the nation's colleges and universities, are

slowly pricing themselves out of existing markets and literally going bankrupt..W

During the latter part of this century accredited higher education as it

bast been known is being completely transformed in atructure, in financing, in

methods of instructional delivery, in mission and purposes, and in staffing

and organisation. Many institutions are simply going out of existence.

Others are consolidating and new institutions are merging to fill the gaps

which now exist. The clear direction of change is toward a broader, more

flexible, more competitive system of postsecondary education. In the con-

text of these fundamental changes, external degree programs are not a simple

extension of adult extension education programs, but are the forefront of a

movement to redefine higher education, its content, and method of delivery.

The next section identifies and describes wajor types of emerging external de-

gree programs and examines the rued for quality control.

41111110

26 ,

As this study is being edited, the Washington Post reported on September 1,

7'04.

*Across- the broad swath of academia, many colleges
and' universities are pruning their faculty rolls in a
last ditch effort to make ends meet in the face of sharply
'escalating costs and declining enrollments."

Across the country, the reasons for the academic retrench-
ment are essentially twofold. Costs have escalated at a
staggering rate...And there is a shortage of students.
After a period of rapid expansion in the 1960's when post -
war baby boom classes were passing through college, enroll-
Monts have stablised and in some cases are falling.

Barnes, B., *Big Question on Campus, Who Will Lose Their Jobs?"
The Washington Post ( September 1, 1974) B5.
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3.0 THE EXTERNAL D3GREE MOVEMENT

3.1 What is an "External Degree"?

The "external degree" is the latest "innovation" to hit the

nation's colleges and universities. Faced with a financial crisis

caused by declining student' enrollments among the 16-21 age group,/

and increasing demand by other population groups previously excluded

from postsecondary education,a/academic institutions are struggling

to reshape their programs to respond to changes in Om marketplace:

Many of these changes are taking place under the euphemism of the

"external degree" or "nontraditional studies". The new realities of

the marketplace are demanding that the university develop an understand-

ing of the needs, realities, and values of the studatt.jand to look at

the student as a client or a customer. Universities are being forced

by financial pressures to identify the satisfaction of student

needs, as distinguished from faculty needs, as their primary institutional

goal. Thus, academic institutions are rethinking their answers to the

questions Who is the student? What is of value to the student?

What are the students' unsatisfied wants? Where is the student? One

result of this rethinking has led to the development of external degree

and other non-traditional study programs.

The movement is growing very fast. The Commission on Non-Traditional

Study surveyed 641 programs offered by 1,185 respondent institutions. The

Commission's staff estimated that probably between 1,000 and 1,400 innovative

programs were conducted by American collages and universities in 1972.

Most of the igograsewere highly unconventional and only 21 percent of the

institutions studied were distinguished' by'a single Non-traditional feature./

A useful definition is the one provided by Cyril 0. Houle in the .

leading work on the subject, entitled, The External Degree. An external

degree is one awarded:1/

.101.11.1111M1.

1
See Sections 2.3 and 2.4.

2 See Sectidn 2.2.

3 Commission on Non-Traditional Study, DiversItybLavgal, at 44.

4 Houle, The External Degree, (1973) 16.
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to an individual on the basis of some program
of preparation (devised either by himself or
by an educational institution) which is not
Centered on traditional patterns of residential
collegiate or university study.

Recognising that this definition is a negative one, Soule points

out that the only "common characteristic at present is a desire to open

up the academic system and provide a wide variety of options for a student

body no longer made up 4xclunively of young pust-adolescents."1

To illustrate the range of activity possible within the external

degree movementtjand to illuminate the legal issues of control and

-

5 Id at.

6 Some observers of the external degree movement, such as Carol Herronstadt
Shulman, interpret the phase "external degree" broadly to include:

"...a variety of programs designed to deal with
acknowledged needs in higher education: greater
access to postsecondary studies, more flexible
curriculum offerings, and recognition of non-
traditional forms of learning."

Shulman, "A Look at External Degree Structures," ERIC Higher Education
Research Currents (November, 1972).
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regulation that may result, we have identified four basic types of programs:

(1) the traditional model; (2) the technological models (3) the examining

agency model; and (4) the "rip-off"' sod*Lil.1

3.3 Types of External Degree Programs

3.2.1 The Traditional Model

The Traditional Model is an ironic label which we have selected to

describe almost all present activity in the external degree field which

are incremental reforms in the academic programa of traditional institutions

of higher education. Although many of these programs are very innovative,

and commonly include such features as waiver of residence requirements,

provision for independent study, credit for life experience, flexible

class scheduling, and the extensive use of lay professionals as

faculty, they do not present radical alternatives to the present higher

educational delivery system. They retain many of higher education"'

73ohn Valley, Director of the Office of New Degree Programs, Educational
Testing Service, finds that the non-traditional approaches to academic
degrees can be categorized into six major models.

--the administrative-facilitation modei, which is a customary
degree offored_autaido.contraI.struature of.the.univareity
to a specialized clientele, e.g., Bachelor of Science offered
by the School of General Studies at Columbia University.

--the modes-of-learning model, which is a new degree pattern of
learning and teaching, is responsive to a new clientele which
is different from that which it customarily serves, e.g., Bachelor
of Liberal Studies of the University of Oklahoma. - aimed at
what clientele.

--the examination model, awards credits and degrees on the basis of
student performance as evidenced by examination, e.g., New York
State Regents Degree.

--the validation model, where an institution evaluates and assesses
the student's total learning experiences, e.g., Westbrook College,
Portland, Maine.

--the credits model, in which the institution does not itself offer
instruction, but offers credit for which it sets standards and
vouches for the quality of student programming. There is no American
example of this model A foreign example is the Council for National

__Academic Awards in England.

--the complex-systems model, result* when various external degree pro-
grams are merged together to form an external degree system, e.g.,
Empire State College.

Valley, "External Degree Programs" in Explorations in Non-Traditional Study
(1973) at 95.
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familiar characteristicsf thn use of academic credits to measure achieve-r .
sent and competence, high cost labor for instructional programs, and

service to relatively small numbers of students. All such programs share

the following comma minimal characteristics: (1) the external degree

program is sponsored by a nonprofit, regionally-accredited institution of

higher education, (2) the program has been approved by the institution's

faculty governance mechanism (3) the program conforms to the regional

accreditation association guidelines for non-traditional study programs:

and (4) the primary purpose of the institution is operating traditioaal

programs on its main campus.

The University Without Walls consortium, a cooperative venture of 20

institutions organized as the Union of Experimenting Colleges and Universities

is one example of what we would label the "Traditional External Degree Pro-

gram*. Such practices as a fixed age group, a set time-frame, the class-

room as the principal place of instruction, prescribed curriculum, and

grades, are abandoned by colleges participating in the UMW program. Members

of the Union are: 9 n

Unftersity. of Massachusetts, University of Minnesota, Morgan State,
Sew College at Sarasota, Northeastern Illinois University, University
of the Pacific, Pierer, University of Redlands (Johnston College),
Antioch, Bard, Roger Williams, Shaw, Skidmore, Friends World College,
University of South Carolina, Goddard, Chicago State University, Franconia,
University of Alabama (New College), Hofstra University, Loretto Heights,
Staten Island community College, Shephens, Westminster, University of
Wisconsin at Green Bay.

.. 1 r

organizing principles developed by the Union

Such college maintains its own autonomy but subscribes to a set of

See generally, First Report, university Without Walls, (1972),

lo
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Tbe UMW allows each student to design his in educational progratae

in cooperation with a faculty advisor. The educational program& becomes

a contract between the faculty advisor and the student, and the contract

becomes the basis for, assessing that. learning has taken place dual-)

the period of time that the student participates in the program. Students

use a variety of learning experiences to achieve their objectives: regular

course work; internships, apprenticeships, and field experiences; independent

study and individual and group projects; travel; programmed material, casettes

*Moths): toChnological material. There is no uniform time schedule for

completing the degree. Students are admitted through each individual partici-

pating institution and a review committee at each institution appraises the

student's record of achievement and makes the decision about his degree; award.

Candidates for a degree are recommended to the Union for Txperimenting Colleges

and Universities. Degrees are awarded jointly by the union and a sponsoring

college or university. Aoroximately 3,000 undergraduate students are presently

enrolled in MN programs.

Another example of a nationwide external degree program are the graduate

degree programs of the University of Northern Colorado, a public university

which is part of the Colorado State System. 12/ UNC offers a one-yoar master

program for fully-employed adults in mid-career in such fields as

business, public administration, curriculum and instruction,. guidance

and counseling. The format, schedule, and content of courses are

designed to meet the special needs of certain types of adult students,

such as U. S. military officers, government officials, and teachers.

Courses are frequently held during the week-ends or in three to five

day intensive seminars. Many of the faculty members are recruited fresh

9
First Report, Supra at 4.

10
Center for Special and Advanced Programs, Catalog, (1973); Bisconti
and Gomberg, The Impact of the UniversitiTrRathern Colorado External
Degree Program, unpublished manuscript (1974).
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industry or government and have reputations as both practitioners and

teachers. After consultation with an academic counselor, the student

may arrange for independent study of practicum courses which translate

practical experience into academic credit through on- the -job training

or work..study programs. Continuous enrollment allows students to register

for any course at any time. Nonsequential scheduling allows students to

choose their courses in any sequence. Typically, all courses carry

full credit regardless of where they are offered,.becauee there are

no on-campus residence requirement°. The only requirement for admission

to the various degree programs is an undergraduate degree from an

accredited institution of higher education, Although only four years

old, the program now has over 3,000 :rticipating students in 33 locations

distributed among 17 states as far distant from Colorado as bode Island,

Florida, and the District of Columbia. Over 400 students have graduated

from the program.

Both the UWW program and the UNC program are typical of the kind of

non-traditional experimentation now being undertaken by traditional

institutions of higher education.

36



a

BEST COPY PARABLE

3.2.7 The Technological Model

The technological model has been identified as a prototype external

degree program but is distinct from others because it is a radical departure

from all traditional postsecondary education, delivery systems. In the

United States, there have been a number of attempts to change the basic

instructional delivery system through the employment of technology: a

Well known American example is Chicago's TV College-"and a recent effort

is the University of Mid-America. All of these programs, including the

University of Mid-America, are relatively limited in scope, program content,

Or both. The best example of the technological model is a foreign one--the

British Open University. Because of its significance for the future of

higher education and the apparent legal barriers to the establishment of a

comparable system within the United States, the British Open University is

discussed in some detail.

The Open University was established in 1069 by the British Government

as a nationwide educational vehicle which would provide opportunities

for fully employed adults to secure undergraduate and graduate education./

The Open University began operating in 1971, after a two-year develop-

ment period, and initially served 25,000 students. It presently offers

work toward:a Bachelor of Arts degree which students earn by accruing

six credits, each credit being awarded on the successful completion of

one year. Eight credits qualify for an honors degree and students may,

if they have the time, take two courses a year.

11
Described in Soule, The External Degree (1973) at III.

12The following description was derived from interviews with Anthony Mellor,
Director, Open University Department, Harper & Raw ieublishers, Inc.;
Ernes' Hunter, Director for marketing, Open University; a site visit
to the Open University in England by the senior project investigator at
nos own expense, notes on tile, and review of the following secondary
material open University, The B.A. Degree Handbook (1973); Open Univer-
sity (Annual Report) 1973; Wagner, "The EconoMice of the Open University,"
in 1 Higher Education 159 (1972); Nelson, "The Open University in the
United States," 85 College Board Review (1972); Walsh, "The Open Univer-
sity: Breakthrough for Britain?" 174 Science 12 (1971); BrooKs, "The
First Year's Experience at the Open University," College Management 28

. ..(March, 1972); Lester, "Britain's University of the Second Chance," 10
Continuous Learning 255 (1971); Lewis, "Course Production at the Open
University," IV: The Problem of Assessment," British Journal of Educa-
tional Technology, 108, (1972).
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3.2.2 The Technological Model

The technological model has been identified as a prototype external

degree program but is distinct from others because it is a radical departure

from all traditional postsecondary education, delivery systems. In the

United States, therChave been a number of attempts to change the basic

instructional delivery system through the employment of technology, a

Well known American example is Chicago's TV Collegial/and a recent effort

is the University of Mid-America. All of these programs, including the

University of Mid-America, are relatively limited in scope, program content,

or troth. The best example of the technologicalscdel is a foreign one- -the

British Open University. Because of its significance for the future of

higher education and the apparent legal barriers to the establishment of a

comparable system within the United States, the British Open University is

discussed in some detail.
, .

The Open University was established in 1969 by the British Government

as a nationwide educational vehicle which would provide opportunities

for fully employed adults to secure undergraduate and graduate education./

The Open University began operating in 1971, after a two-year develop-

ment period, and initially served 25,000 students. It presently offers

work: towards a Bachelor of Arts degree which students earn by accruing

six credits, each credit being awarded on the successful completion of

one year. Eight credits qualify for an honors degree and students may,

if they have the time, take two courses a year.

1111
11
Described in Houle, The External Degree (1973) at III.

'The following description was derived from interviews with Anthony Mellor,
Director, Open University Department, Harper a Bow kublishers, Inc.;
truest Hunter, Director for marketing, Open University; a site visit
to the Open University in England by the senior project investigator at
nis own expense, notes on tile, and review of the following secondary
material Open University, The B.A. Degree Handbook (1973); Open Univer-
sity (Annual Report) 1973; Wagner, "The Ecoribmics' of the Open University,"
An 1 Higher Education 159 (1972); Nelson, "The Open University in the
United States," 85 College Board Review (1972); Walsh, "The Open Univer-
sity: Breakthrough for Britain?" 174 Science 12 (1971); Broom:, "The
rirst Year's Experience at the Open University," College Management 28

. .tMarch, 1972); Lester, "Britain's University of the Second Chance," 10
Continuous Learning 255 (1971); Lewis, "Course Production at the Open
University," IV: The Problem of Assessment," British Journal of Educa-
tional Technology. 108, (1972).
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,

The Open University employs concepts and technology that represent

a radical departure from traditional higher education delivery systems:

There is no teaching campus.

There are no academic' barriers to admission. A strong.

effort has been made to reach blue collar workers, and

any, man and moan twezty-one years of age or older may

enter.

The teaching system is technologically based. The pri-

mary mode of instruction is correspondence material

supplemented by a variety of innovative methods such as

radio, television, self-assessment tests, one-week re-

sidential summer schools, and computer-graded assign-

ments.

The whole system is managed by computer, including

student records maintenance, student billings, and

management of the student's academic program.

The information flow within the system is depicted in Figure 1-1 which

follows.

There are five components to the Open University teaching system:

'correspondence material, television programs, radio programs, tutorials at

local study centers, and summer schools. The.first three items are impersonal;

the last two invalvo direct student-teacher contact. An additional form

of student - teacher contact in Provided through counsellors tfho advise

the student on any non-academic problems he may encounter.

At regular intervals.the. student receives a block package of corres-

pondence materials containing written material and, Where appropriate, slides,

films, records or science kits for home experiments. The written material

includes references to other reading, some self-test questions, and a.guide

to the relevant radio and television programs. The student is given assign -

ments at regular intervals to be graded by a tutor or by a computer.

38
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This technologically-based delivery system determines the cost structure for

the whole progreeliVihe expense of the impersonal components is in effect a fixed

404t. A television program costs as' much.to protium for one student as it dose'

for fifty thousand. The only variable element in the correspondence package is the

cost of printing and postage, and this is regarded as a variable cost in

the University's* budget. The ancillary mauerial that might be sent with

the packages (slides, records, etc.) is also regarded as a variable cost.

Besides these, the only major cast that varies with the number of students

is that concerned with the provision of personal tutorial services. Thus,

there is a high ratio of fixed to variable costs in contrast to conventional

universities, where the largest *tingle item is a variable overhead-academic

salariesbocauss it is directly linked to the number of students.

Direct per student costs4ate.corplicated.to fiyars, but can-be calcu:Ited

by working out .'.cost figure for each item of direct cost. in relation to

total output. for example, the printing costs of the correspondence

element will depend on the number of students; equally, the Urger the num.

bar taking science, the greater 'Jill be the expenditure on the relatively

expensive home, xperimental kits. In anycase, the marginal costs of each extra

student are relatively small and the average cost per student declines as the

number of students increases. As a result, an Open University type system can

handle relatively large numbers of students. The University is planning for

38,500 students in 1973, although this figure does not fully exploit the

economies of scale that clearly exist in-the.Cpen University.

The average capital cost per student place (including land and equip-

ment but excluding residence) at conventional universities is likely to be

in the region of $15,000, depending on the particular site and the proportion

of science and technology facilities to arts and humanities facilities.1§/

14See generally, Wagner, Supra, note 12.

1
Wagner,-winer, supra note 12 at 178.
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'!he capital costs of the Open University are given in its budget at

1970 prices, and this expenditure is expected to be its total capital costs

in the foreseeable future. This capital cost is presently estimated at

$15,000,0001'At conventional universities, there is some amps for economies

of scale in capital expenditure as a certain proportion of capital costs is

independent of the number of students. At the Open University, almost all

capital expenditures are independent of the number of students. The main

items of capital expenditure, such as site, offices, and curriculum develop -

sent laboratories, are geared to the number of staff, not the number of

students. The major capital item which is dependent on the number of students

is the correspondence section, which is in charge of collating, packaging

and mailing material to students and which is likely to comprise about 15

percent of total capital costs.

Therefore, the capital cost per student place.at the Open University depends

crucially on hoe, many student places are allowed. The present figure is

36,500 student places, but many more could be enrolled with only a marginal

increase in capital costs. Nevertheless, even with only 36,500 students, the

total capital costs of the Open University are expected to be about $15 million

in 1970 prices, producing a capital cost per student place of $445.00. Thus,

the capital cost per student place at the Open University is about six per-

cent: of the cost at conventional universities. Moreover, student numbers

would have to fall to 2,000 before capital costs per student place became

equal to those at conventional universities.

16 The Open University, Annual Report, 1973.
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In discussions with Open University officials and reviews of some of

their internal documents, we have estimated the relationship of costs of

the Open University in comparison with traditional universities :1Y

British
Open University traditional Universities

A. Average current cost
per equivalent under-
graduate $ 627.00 $ 2,350.00

N. Capital cost per
student place t 465.6 $15,000.00

7-

2h4 Open University has also made a comparison between the cost pek

graduate in conventional universities and the cost per graduate from the

Open University. The cost per graduate is in excess of $12,000 in con-

ventional English universities. To calculate the cost of an Open University

graduate involves problematical assumptions about the future total student

population and annual. umber of graduates. We assume that the Government

policy on the number of students remains within a range of 36,000 to 42,000.

The University has itself assumed that with an eventual stable total student

population of 37,500, in the long run, it should be able to offer about 15,000

new places each year. A student population of 37,500 is likely to involve the

University in. current operating costs of about $23,087,000.00. There is no

reliable information on the number of likely graduates each year. Since the Open

University is an innovation, drop-out figures from existing .correspondence

schools are cflittleguide. The Open University is much more than a correspondence

college; it offert.un integrated- system of teaching in which television,

radio, tutoring, and correspondence all play a part. Nevertheless, assuming

first that the total student population is 37,500, involving a recurrent annual

cost of about $23 milliOn, and secondly, that there is an annual student in-

take of 15,000, then *there would have to be an 85 percent drop-out rate be-

fore the cont per graduate equ0ils the $12,000 of traditional universities.

17 See also, Wagner, Supra Note 12 at 181.
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rit gap between the Open University and the conventional universities'

figures is too large to be ignored, and is unlikely to disappear when

ex -post figures become available. The Open University system has a

substantial cost advantage over conventional universities, particularly

when capital costs are taken into account. Even when an allowance is

sada for the possible lower research ratio in the Open University's cost,

conventional university costs are still significantly greater than those

of the Open University.

The Open University's fiscal advantages arise largely from its

production techniques. The use of correspondence media, radio and tele-

visions produces economies of scale which, above a certain minimise number,

allow: many more students per dollar to be taught.

Traditional universities are both highly capital intensive (because

of faculty tenure) and highly vulnerable to shifts in student demand

resulting in an enterprise with a high break-even point and inflexible .

product mix. The British Open University substitutes high capital

investment for labor and thus introduces a new form of production. Early

evaluation of the British Open University in England indicates that

performance of students is comparable to students enrolled in traditional

programs. An evaluation by the Educational Testing Service by the use of

the British Open University materials at three American Universities;

(University of Maryland, University of Houston, and Rutgers), concluded

that: ly

*the British Open University methods and materials
are generally appropriate for use in institutions
of higher education in the United States and offer
a viable alternative for colleges and universities
that might be considering non-traditional programs.*

In our opinion, the BOU represents a major type of future alternative

postsecondary delivery system which. incorporates external degree concepts.
..;--

18
Hartnett, R., Clark, M.J., reldmener, B.A., Gieher, M.L., and
S0411, N.M., The British open University in the United States
adaptation and use at three universities (1974) 95.
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Unfortunately, there are major obstacles to its development. The

first large scale attempt to introduce theBritish Open University in

this country collapsed because of difficulties with the accreditation

associations and state authorities.12/ A similar effort being sponsored

by several mid-western universities and called the University of Mid-America,

is being supported by the National Institute of Education and the Ford Found-

ation. The University of mid-America is designed to serve students in a

Multio.state area, but does not begin to approach in scale the magnitude of

the British Open University. Present efforts are limited to programs at

the University of Maryland y Rutgers University, and Houston. All three

programs are miniscule in scope serving all together less than 1,500 students.

Innovation on the scale of the Open University is unlikely to come

forth from the traditional university system. Under present rules, such an

institution could not easily operate across state lines and would not easily

conform to the criteria and standards of the regional accreditation associa-

tions. As a result, it is impossible to raise the necessary capital for the

long development period that is required.

3.2.1 The Examining Agency Model

The Examining Agency Model is a third type of external degree pro-

gram, which deserves to be distinguished because in this model the insti-

tution does not provide any instruction.

19 Interview with Boger Middlekauf, Attovney, Washington, D.C., April, 1974,

Notes on file.
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The examining agency model has its antecedents in the University

of London's external degreelVin 1836, thaUniversity of London was

established solely to conduct examinations and confer degrees. Although

called a University, it was only an administrative body with degree-granting

power. Not until 1900 did the University begin to admit students and

provide instruction. It presently "enrolls* epproeimately 35,000 students

throughout the world and examinations can be taken at centers in the

United Kingdom or overseas. The stude-at pays only modest registration

and examination fees. Today the University of London is considered the

prototype model for institutions which are designed to separate the instruc-

tional function from the assessment function.

An American adaptation of the University of London program is the

Regents External Degree Program of the University of the State of New

York.21ihe University of the State of New York, established by the

New York State Legislature in 1784, is the oldest state educational

agency in the United States. It is governed by the Board of Regents

and managed by the Commissioner of Education who serves as its president.

The Board of Regents determines the State's educational policies,

incorporates colleges and universities, approves academic programs leading

to college degrees, and establishes standards for most professions.

The Board of Regents has the unusual distinction of being listed as

a nationally recognized accrediting agency by the United States Office

of Education.

21 See Houle, supra Notc 4 at 12.

22

See generally, Nolan, "The New York Regents External Degree," 85 College

Board Review (1972);
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In 1970, after almost 200 years of existence, the Board of Regents

established the Regents External Degree and.shortly thereafter

graduated its first studentsaf

The Regents External Degree is designed to enable independent

students with college level knowledge to earn a degree without attending

college. Tt is awarded by an academic institution which evaluates a

student it has Dot directly taught and which has no campus, resident

faculty, or students in a traditional sense. There are no requirements

of admission, residence, or age.

Programs are offered leading to the associate in arts, associate

in applied science in nursing, and bachelor of science in business admin-

istration. A bachelor of arts degree program with majors in many liberal

arts areas has begun.

A student may earn credit towards a Regents External Degree in a

variety of ways, including: (I) college courses fro& regionally accredited

institutions of higher learning; (2) proficiency examinations: (3) military

service school courses; and .(4) special assessment of knowledge gained

from experience, independent study, or other non-traditional approaches

to education.

The Regents External Degree is a radical departure from existing

practices. Formal admission requirements are eliminated, a variety

of methods are used to assess that learning has taken place, and all

learning methods are accepted as valid if they are effective.

22
New York State Board of Education, Regents External Degrees, (1973).
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The New York model has already been adopted by the State of New

Jersey, and there is evidence that other states may establish similar

programs.

3.2.4. The "Rip-off" Model

The "rip-off" model is a covenient category *hi& refers to all

those degree programs which pretend to be legitimate external degree

programs, but arein fact using the external degree to exploit

students, offering little service for a high price. Such programs are

akin to "diploma mill" operations. In the most complete study of degree

mills ever published, Robert H. Reid estimate that there were at least

200 different degree mills operating in 37 different statos.E/ In a

more recent study, Les Porter estimates that at least SO degree mills

still edited in 1971.2,/ The "traditional" degree mills are a classic

fraud. Such an institution purports to be accredited, have facilities,

faculties, and offer instruction leading to all kinds of degrees up to

the- doctorate--all for a fee. They typically operate solely by mail,

without staff or facilities of any kind other than a desk in the pre-

sident's home. Porter reports that one degree mill, which awarded doctorates:2/

"had nothing other than a name and its entire
campus was a desk in a corner of a real :state
office with a secretary who was the faculty and
staff."

23 Reid, R.H., American Degree Mills,, (1959).

24
Porter, L., Degrees For Sale (19721

25 Porter, Supra, note 24 at 33,34.
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if courses are offered the time period is telescoped. Many degree

mills advertise that a PhD. can be earned by mail in a matter of months.

Per example, one can purchase a PhD. from Florida State Christian Collegd

for $350.00 or if a northern state is desired, a PhD. is available from

Marlowe University in New Zorsey11/

Of course, these degrees have no educational value. None of the

institutions are accredited by the regional associations and any careful

employer will recognize them as worthless. The Educational Directory of

the Office of Education takes a definite positfori on the value of degree

mills

in view of the inadequacy and utter worthlessness of degree
mills and their disservice to American higher education, the
U.S. Office of Education strongly urges the public to be on
guard against organizations advertising degrees based solely
on correspondence study.

Daring the last twenty years, federal and state agencies have tried

to put the degree mills out of business and there is evidence that they are

succeeding. Legislation has been passed in many states which prevents such

institutions from operating. Unfortunately, just when it seemed that the

degree mill problem was being solved, the *external degree* movement picked

up momentum. Descriptions of external degree programs do sound similar to

the types of programs described in the catalogs of degree mills. There is

a great fear that the degree mill operators will seize on the current

interest in the external degree as a way of expanding* their operations.

More seriously, some accredited, legitimate institutions, desperate for

eels of expanding their tuition base may initiate external degree programs

without the necessary planning-and preparation. The result can be "rip-off*

programs that tarnish the whole non-traditional study movement.

"Porter, Supra, note 24 at 2-3.

27Office of Education, Education Directory, Part 3: Higher Education.

0 48



I

de,

16s1
Ot 00.

The possibility that the external degree movement will 1m

exploited by degree mill. operators and administrators of desperate

accredited institutions threatened with extinction creates the need

for ;polity control.

3.3 The Need for duality Control

The rapid growth of the external degree movement has created a

nationwide debate among professional academics on the need to control

their unfettered growth. There is a great fear that as the distinctions

between "legitimate" degrees and "external" degrees becomes vague, the

opportunities for fraud and exploitation will become unmanageable. Tor

example, JR Lon Heiferlin in Cut-Rate Credits and Discount Degrees, a

report prepared for the xo2CossaissioncmNiorraditionalStud, states

"Unless some distinctions are possible, the entire

field of non-traditional study is likely to be as

tarred for Americans by the degree mill business as

conventional American degrees are already tarred for

foreigners, whose more frequent contact with American

higher education is with mail-order outlets for $90

doctorates. ---- No issue hold more long-term significance

for the development of non-traditional study than this

need for quality control."

Hefferlin, JBL, "Avoiding Cut-Rate Credits and Discount Degrees,"

in Planning Non-Traditional Programs (ed. Crossf Valley it Associates)

151 (1974).
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Even the Commission on d the staunchest

advocate for the movement, warns that, "Charlatans in our midst are

taking advantage of the flexibility of now-traditional education to

increase their 'diploma"mill' types of oparation."12/

Other cautious observers of the movement inclods Edward T. Carr

of the Division of Higher Education in the New York State Education

Department, who has said that, "It's pretty difficult to tall here where

the "Charlatanism ends and the integrity begin:W.22/a Untie B. litylaw, Pro-

Ass= of Education at Stanford, says: "The current interestin-lexUrnal

*agrees and tuniversities.witheutwallei;could-well be a fad, fraud or romantic

fantasy.' 16x1 ralix Robb, Director of the Southern Regional Accreditation

Association, cautions4/

"with the onset of non-traditional study, it is so easy

for a charlatan or a crook to set up something that has

no campus, has no resources, has no faculty, has nothing

but fraud in mind and a mailbox or possibly a hotel room

that may be loaded with diplomas, and then operate on that

kind of cheap basis. That's outright fraud, and there are

cases of exactly that. But up the scale a way, are insti-
tutions that have extremely limited resources and a few

front names that they've managed to pick up one way o;

another and so have quasi - legitimate status.

Than you finally get some new institutions that have

serious intentions of trying to build an exciting program

on a highly different structure than we've been accustomed

to. It gets more and more difficult in them: gradations and

shades of quality to determine what's legitimate and what's

not."

The fear underlying the professional academic's demand for "quality

control" is that the external degree will devalue traditional degrees.

External degrees and other non-traditional forms of studies can be easily

made synonymous with reduced standards.

29
Study 6 1974).

3°Artitle, The New York Times, July 14, 1972, 36.

31 Raported in Chronical of Higher Education March 13, 1973. PP.5.

32
Id._
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*almond fear is that the externel degree will become adevinefor

abusing the rights of consumers. Even students at accredited institupt

tions are increasingly facing an array of consumer problems in

traditional programs which range from outright fraud, deception, mis-

representation, and false advertising, to ordinary breach of contract

by failing to deliver promised educations) services. Table 1, which

follows, is an inventory of educational consumer concerns collected by

the Office of Education. 'Anse* kinds of consumer complaints could

grow in severity as the external degree movement increases in momentum.
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Table 1

. Inventory of Educational Consular Concerns

1. Degree mills.

2. Discriminatory refund policies.

3. Misrepresentation in selling, advertising, promotional materials, etc.

4. Abuse of Federal programs of student assistance.

5. Lack of available jobs upon graduation.

Mon-delivery of item'or service contracted for.

Lack of provision for due process, appeal concerning injustices, etc.

Arbitrariness in administrative policies and procedures.

Severe and unwarranted regulation of student conduct, living arrange-
ments, moral behavior, etc.

Imposition of non-educational requirements, such as certain religious
practices and customs, upon students who do not wish to f-lfill them.

Unrealistic academic requirements and practices, such as inaccurate
grading systems, residence requirements, etc.

Imposition of unwarranted and sometimes unspecified fees and other
charges.

Changing requirements during the life of the student's "contract"
with the institution (e.g. changing degree requirements mid-stream).

Raising tuition abruptly and without adequate notice.

Excessively punitive charges for infractions such as loss of library
books, lab equipment breakage, etc.

Molding up transcripts, diplomas, etc., for unwarranted reasons.

Lateness in obtaining qualified instructors, textbooks, equipment,
classrooms, etc.

-6.

7.

5.

9.

10.

11.

12.

13.

'14.

15.

16.

a

17.

18. A host of minor frauds, such as: poor food in dining halls, inadequate
academic or personal counseling service, inadequate student health
service, listing of non-existent faculty and courses in college
catalogs, diversion of institutional resources to inter-collegiate
athletics and other luxuries, ineffective management of endowment
and other assets, forcing faculty to subsidize education through
low salaries, etc.
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19. Use of outdated or obsolete equipment, textbooks, laboratories, etc.

20. Shoving favoritism to individual or certain categories of students
(for example, preferred seating arrangements for seniors at football,
games).

21. Administrative tolerance of outmoded practices such as student hazing,
ritualistic destruction of property, etc.

22. Lack of adherence to promulgated standards, procedures, rules,
regulations, etc.

23. Unwarranted substitution of contracted items (such as qualified
professors, dormitory rooms, etc.)

24. Taking advantage of students because of their social status by using
them as cheap labor, regularly requiring they to stand in long lines

for registration, etc.

25. Overdoing the in loco parentis concept by direct and illegal inter-
ference with individual freedoms and human rights.

Source: Educational Consumer Issues and the U.S. Office of Education,
prepared by AIES for use by the Task Force on Educational
Consumer Protection, January 26, 1973, Table I.
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Consider the following hypothetical case and the consumer issues

raised by it,

An outiefmitate institution advertises in a foreign
jurisdiction to establish a masters degree program in
Ouidance and Counseling for teachers in elementary
and secondary schools. The program consists of 101-12
intensive seminars over a two -year period. There are
no residence requirements or admission reouirements,
except an undergraduate degree. At least 40t of the
required degree credit can be earned in alternative
ways, such as relevant work experience, eeployer-based
training, or work done at other institutions. The program
purports to prepare teachers for careers in guidance and
counseling in school systems, and to meet in-service local
school system training rewire/ants for in-grade salary
increases. A sequence of proposed conrses is published, with
a concentration in guidance at the Junior Sigh School level.
Frequent counseling is promised as part of the program.

six months after the program has occurred, the following
events take place: The on-campus professor responsible for
the Junior High School concentration transfers to another
institution and the institution can't recruit someone to
take his place. The head of the counseling and guidance
di srtment then changes tha program to a general counseling
and guidance major. A all minority group of professors
in his department are opposed to off-campus programs, and
boycott the out-of-state program refusing to provide counsel-
ing services to students. The same minority group of
professors veto the selection by the department head of
adjunct, part-time faculty. The students, aware of on-campus
dissensions begin to drop out of the program until the
enrollment falls below the minimum economic level required
to break-even. The University, finding a negative cash -flow
and loss situation, abruptixonds the program six months
later, before any of the stunents have a chance to graduate.
After the program closes, the students learn that the program
was never accredited by the State Board of Education and that
therefore, credits cannot be counted toward in-grade salary
increases, and 'sus tuition is not reimbursable under state programs.
Students trying to transfer their credits to in-state institu-
tions learn that their academic records are no longer in the
state, and are inaccessible at an academic institution two
thousand miles away.
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Students trying to recover their money, learn to their dismay,
that since the state did not have.a registration procedure
for foreign, nonprofit corporations, there was no agent to
sue; moreover when they complained to their accreditation
association, they were told that the University in question
was not within their region's jurisdiction and in any case,
it was not a consumer rights agency.

This case, as a minimum, raises issues of consumer fraud and breach

of contract: misrepresentation in selling and advertising; and failure to

deliver'sexvices promised. Can the students get tuition refunds? How

can they retrieve their academic records? Who has jurisdiction to police

the academic institution to prevent the situation from recurring in another

state?

Unfortunately, the problems of state negligence, regional inconsis-

tencies, ineffective accreditation association, and consumer fraud in

higher education, have existed for some time. The advent of the external

degree is exposing the deficiencies of our existing institutions and the

ineffectiveness of the present regulatory system.

The task facing policy - makers and legislators is designing a regula-

tory framework which provides equitable remedies for students exploited

by allegedly non-traditional educational programs, while permitting genuine

innovative alternatives such as the Open University to develop. Unless a

more effective regulatory framework is created which gives legitimacy to

the external degree movement the most important new innovations in higher

education in a century will be drowned by the attack' of conservative

academics with a vested interest in existing educational practice. The

substandard external degree program operated by an accredited institution

is the biggest threat to the.external degree movement, for it will provide

additional ammunition to those who would resist change. The remainder of

this study explores the possibilities for such a framework and analyzes the

roles and limitations of the states, the accreditation associations, &nd the

federal government.
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4.0 THZ ROLE OF THE STATES

4.1. State Regulation of Nigher Education

4.1.1 Introduction

.There is little uniformity in state responses to higher education.

State statutory schemes vary from absence of any mention of higher educa-

tion to far-reaching legislation that assumes vast powers over higher

education. Nevertheless, in general it is the case that nonprofit, non -

vocational, regionally accredited institutions of higher education are

often free of any significant regulation.

Innovative progtams, including the external degree and programs that

cross state boundaries, are almost never mentioned in state statutes. We

have attempted to determine, from an examination of state statutes; from

analysis of those few state regulations available to us; and correspondence

and conversation with state educational authorities, the approach of the

states to the regulation of external degree programs.

4.1.2 Regulatory Patterns .

. .

State authority over higher education is commonly asserted at the time

of incorporation, or at the time a school begins to operate,.grant degrees,

or use collegiate names.

Regulation at the time of incorporation ranges from routine incorporation

provisions that apply to every type of nonprofit corporation to substantive

educational criteria that must be met to the satisfaction either of a special

educational board or the regular corporation authority. These incorporation

regulations are summarized in volume II, Appendix A.

State regulation also takes the form of regulation applied as a condition

of operation, degree-granting or use of a collegiate name. Typicallythese

regulatory schemes delegate responsibility for formulating standards to an

educational board. The few requirements that are contained in the statutes

concern such diverse subjects as registration, bond requirements, licensure
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of agents, financial resources, character of applicants, qualifications of

faculty and physical resources. These licensing schemes also frequently

ccetair penalties and less frequently, procedures for withdrawal of permits.

Many state schemes which do contain developed plans toe regulation are notable

for their practice, of exempting schools which are accredited institutions.

At least twenty states exempt accredited institutions of higher education

from state regulations-1i The exemption is worded in a varieuy of wayss

"Accredited by accrediting agency recognized by statee1 "accredited by

regional accrediting agency;"2/ approved by Northwestern Association of

Secondary and Higher Schoolsim4/ "accredited and permitted to award degrees

by state in which campus is located;"1 "accredited by accrediting agency re-

cognised by U.S. Office of Education;"1 "which offer credits transferrable to

schools accredited by accrediting agency recognized by U.S. Office of Mu-,

cation,"1 or just maccreditde"1/ without specifying by whom.

For example, the state of Florida has established a detailed regula-

tory scheme for nonpublic collogos,2/ which provides for a strong enforce-

ment agency known as the State Board of Independent Colleges ani: Universities.

Unfortunately, excluded from the licensing and regulation requirements of

the chapter aretn/

"(c) Colleges accredited by an accrediting agency recognized
by the United States Office of Education or the state board
oteducation."

Alabama (T.52, 1644(i) and (k); Alaska (114.47. 130); Arizona; Florida
(246.021(1)(c)); Georgia (32-2304(b)(9)); Idaho (33-2402(3)); Kansas
(172- 4920(f)), Maryland (Art.77, 1146); Mississippi (175-60-5(f));
Nevada (1394.2110M); New Mexico (I73-41-3); Oklahoma (T.70,54103);
Oregon (1351.710); Pennsylvania (T.24, *2732); Rhode Island (116-50-3);
South Carolina (121-743(b)); Vermont (Title 16,4174, Section (c));
Virginia (122-330-18); West Virginia (618-26-13a); Wisconsin (138.51(a)).

2 Idaho, Pennsylvania, Rhode Island, Vermont, West Virginia, and Wisconsin.

3
Oklahoma

4 'Oregon

5
Virginia

6 Alabama, Florida, Nevada, New Mexico, and South Carolina

7
Kansas

8 Maryland; Mississippi

9
Chap. 246, Florida Statutes, See generally, Rules and Regulations of
Florida, State Board of Independent Colleges and Universities, Chapter
6A-I3, 1972-73.

10Chap. 246 Section 246.021(1)(c).
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that:"

Similarly, the regulatory scheme in the state of Vermont provides

This section shall not apply to an institution of
higher education operating in Vermont but chartered in
another state and accredited by the state applicable
regional accrediting agency recognised by the state
board...

This pattern of reliance on the decisions of private groups is of critical

importance, because it means that in many cases an institution is totally

free of state supervision once it achieves accreditation.

4.1.3 Poreign Schools

Many external degree programs and other forms of innovative education

have substantial operations in states other than the state of their original

incorporation, or than the state where degree-granting authority was first

procured.

The effect of a state's regulatory scheme on a foreign schcol is un-

clear. Existing statutes are usually designed for state domiciled schools.

Tow statutes mention foreign schools, and they often do so in a correspondence -

vocational school context that does not include most liberal arts insti-

tutions. It is frequently difficult to determine whether a statute is in

tended to be applied to a foreign school. Thus, it was unclear whether a

Massachusetts statute which regulated the granting of 'degrees should be inter-

preted to apply to an out-of-state school which has a branch in Massachusetts,

when the classes and students were in Massachusetts, but the degree came from

the out-of-state campus. Chapter 69, Section 31A of the Massachusetts General

laws provide that:12/

No educational institution located within the commonwealth
shall award degrees unless authorized to do so by the common-
wealth."

111111.

11
Title 16, #174 Postsecondary educational institutions; degrees, nano,
Section (c).

12
General laws of Massachusetts, Chapter 69,1:action 3IA, (1964,66).
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The out-of-state institution argued that since it ween't located, within

the state it was not subject to degree regulation b the commonwealth.

To compound the confusion different states interpret similar statutory

language differently, and information about these interpretations is

difficult to obtain.

State statutes which require foreign corporations (corporations which

are domiciled in another state) to register with a local corporation autho-

rity are another form of state regulation with a potential effect on innova-

tive education. The registration requirement is an important method of

gathering information about corporations doing business in the state, and

of providing convenience in litigation against foreign corporations.

Appendix B provides a detailed account of the statutory provisions that

apply to foreign corporations in each state.

4.1.4 Innovative Education

As part of our statutory search we attempted to determine which states

had requirements which might have a restraining effect if applied to innovative

education.

Vagueness and lack of specificity emerged as the most prominent character-

istic of state statutes and regulations. A requirement that a school have

*adequate facilities* could be interpreted in such a manner as to bar many

innovative programs from oparatio3, or could be interpreted in a manner

sympathetic to the special aspects of innovative education. Because the

administrative interpretations are so frequently =written one can conclude

that the uncertainty of what to expect from a state board alone can exert

a significant effect on the development of innovative education in a state.

Although state statutes generally avoid specificity,when specific criteria

are established they are generally insensitive to the problems presented by

external degree programs, and in some cases could have a restraining effect

on external degree programs if enforced. Minimum residence requirements for

degrees present the most striking example of state regulation which stifles

innovation. For example, the state of Arkansas requires that:12/

*Bo educational institution shall confer degrees upon students
for mere correspondence courses, or upon any student who has

not studied in residence for one (1) scholastic year.

Because of this provision a British Open University type program could not

be operated in Arkansas.

13
Arkansas Statutes 64-1408.
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Statutes which fix minimum endowments as. prerequisites to operation

could conceivably hamper innovative programs, especially when programs

operate in many states, and must meet maximum standards in each state. An

example of such a provision is that Pennsylvania requires that:24 /

"A minimum protective
endowment of at least five

hundred thousand dollars
($500,000), beyond all

indebtedness and assets invested in buildings and

apparatus for the exclusive purpose of promoting

institution."

This provision has already been used to exclude a nation-wide pro-

gram from operating in the state of Pennsylvania because ;500,000 of liquid

assets were not on deposit within the state--a clearly unreasonable burdenA/

Faculty requirements, such as requirements that a school "thieve at least

eight regular professors who devote all their time to the instruction of its

college or university
classes..."15 /or a requirement that 75% of the faculty

be full-time preclude the operation of many non-traditional modeles-1 Credit

hour requirements for
degrees commit states to traditional measures of learning.211

Finally, requirements like that of Nevada,12/ that schools teach one year of

constitutional law and history, but not reach any subject except a foreign

language in a language other than English, testify to the basic obsolescence

of most state attempts at quality control.

4.1.5 Conclusion

The attitude manifested by most state statutes towards innovative

education is at present one of indifference. Of those states which do in

some manner supervise private higher education the majority exempt accre-

dited schools, thus leaving whatever
regulation that is to be done to a pri-

vats group. In those states where statutory provisions exist for the regula-

tion of private higher education, special provisions for innovative education

are rare.

14 College and 'Zr.iversity
Standards Law, Act of May 7, 1937, P.L. 585,Section

312(1).

15 See discussion pp. 4-6; 4-10.

16 Pennsylvania College and University
Standards Law, Act of May 7, 1937, P.L.

585, Section 312(2).

17 Oregon Application Procedures and Standards for Approving Institutions for

Degree Granting
Authority; OLS 351.710 to 351.760 and OLS 351.990.

18 Committee for Higher Education,
"Policies and Procedures for Licensinc and

Accrediting Institutions of Higher Learning in Connecticut, "Section 10-330-

18(c)(1970). See also Analysis of Virginia is Appendix A.

19 Nevada Revised Statutes, 394.140, 394.150.
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4.2 State Response to External Degree Programa

4.2.1. In General

In general, state regulation of higher education is weak, uncoordinated,

and ineffective. Although there are several notable exceptions, such as

New York, New Jersey, Massachusetts, Pennsylvania, and California, the majority

of states have statutory schemes which have so many loopholes that violators

can operate with impunity. As George Arnstein has pointed out, "it is easy

to demonstrate that they are not working because if they were working, and

if they were effectively enfnrcedi then we would have no abuses because every

offending school- would be out of business...by having its state license re-

voked or suspended...1/ Foreign institutions offering external degrees compli-

cate the situation and strain tut existing legal and administrative machinery.

Our field research (See Appendix A) revealed that very few states have promul-

gated regulations which specifically apply to foreign regionally-accredited

degree granting institutions. J.E. Lon Hefferlin, in his report for the

Commission on Non-Traditional Study, concludes that state regulation has had

little influence on the development of external degree programs, and that

"so fir state regulation appears not to have seriously retarded the develop-

ment of unconventional education."1 Hafferlin's report was prepared in

September, 1972. Since then it has been noted that there is increasing con-

cern among state officials that academic institutions from other states will

erode the established market enjoyed by their own in-state institutions.

The paradox is that while some states have no regulatory schemes other

states have adopted irrelevant and restrictive criteria, such as residency

requirements, length of programs, restrictions on curriculum, and restrictions

on credit, which arm being used to thwart external degree programs, particu-

larly those operated by out-of-state institutions.

1
Testimony by George E. Arnstein, Before the Special Investigation Sub-
committee of the Committee on Government Operations, House of Represent-
atives, July 16, 1974, 3 manuscript notice.

2 Hefferlin, J.B.L., "Avoiding Cut-rate Credits and Discount Degrees,"
PlarninHozrsarn 155 (1974).
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We did not survey state officials to determine their attitude towards

non-traditional study programs, for that was beyond the scope of the

original study designs but contacts with state regulatory agencies

revealed a growing skepticism towards innovative programs. Discussions

with selected leaders in the external degree movement confirmed these

indications that states are taking a much tougher stance towards the

new programs.2l

To illustrate the nature of the opposition and to provide a

basis for legal analysis, we present two concrete cases of conflicts

between academic institutions and state officials: The experience of

University of Northern Colorado, a public, accredited institution

operating in the state of Pennsylvania: and the case of Antioch

College, a private, accredited institution domiciled in Yellow

Springs, Ohio operating in the state of New York.

4.2.2 University of Northern Colorado in Pennvylvania 1

In 1970, the University. of Northern Colorado entered into a contract

with the Pennsylvania Department of Community Affairs, a state agency, to

provide instruction to local government employees in new town community

development. The University had developed an innovative, nkt;;71-wide

program, in consultation with the Office of New COmmunities Development

of the U.S. Department of Housing and Urban Development, which was designed

bring to local government employees and local developers the latest

advances in the art of developing new towns. The faculty consisted of

nationally known experts in land planning, new town finance, architecture,

social planning, and government, who together had designed an integrated

curriculum which lead to an Masters of Arts (M.A.) in New Communities Develop-

ment. The instruction format was a series of intensive seminars taught by

this national faculty at various locations throughout the country. Approximately

3
Dr. Stephen Plummer, formerly Dean, Special Programs, Antioch College:
Dr. Jules Pagano, Florida International University.

4
The facts in this case example were provided by Dr. Barbara Hickey,
Academic Vice-President University of Northern Colorado.
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400 students were enrolled in the program nation-wide. The Pennsylvania pro-
.

gram was dosignedfor fully-employed government professionals who held various

responsibilities in ccamunity development in state and local government de-

partments in Pennsylvania. The State Department of COmmunity Affairs had

reotived funds from the U.S. Department of Sousing and Urban Development under

Title VIII of the Housing and Urban Development Act of 1968 and with this

resource, they contracted with the University of Northern Colorado to provide

training in New Communities development for approximately 60 local government

employees. The funds were used to pay for tuition and fees.

When local universities in Philadelphia, such as Temple and University

of Pennsylvania, learned that the State Department of Community Affairs had

contracted with an out-of-state university, they were outraged. They complained

to the Pennsylvania Department of Education and shortly thereafter, UNC re-

ceived a letter from the state requiring them to comply with regulations issued

by the Secretary of Education, or cease work on the contract already entered

into with the Pennsylvania Department of Conmunity Development.

Pennsylvania is one of the states that has a comprehensive statutory

scheme. Article IX, as amended, states in part:-'
5/

The Department of State shall not issue a certificate
of an authority to any foreign nonprofit corporation...
(4) If the corporation is a college, university, theo-
logical seminary or other nonprofit corporation which,
if formed under the provisions of this act, would re-
quire the approval of the Secretary of Education....
Whenever the Department of State shall receive an appli-
catien for the certificate of authority from this corporation,
it sh41:. VI the duty of the department to submit the applica-
tion to the Secretary of Education and thereafter the pro-
cedure shall be the same as that heretofore prescribed by this
act for the approval or disapproval of applications for the

Article IX, Section 902, Act of May 5, 1933, P.L. 289, (15 P.S. *7902).
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incorporation of similar domestic nonprofit corporations...
It will be unlawful for the Department of State to issue a
certificate of authority to such a corporation without the
approval of the Secretary."

Essentially this means that foreign corporations must meet the same standards

as those applied to domestic corporations.

The requirements of the Secretary of Education are stringent. Under the

statute a degree granting institution must have a minimum protective endow-

ment, of.at least $500,000 beyond all indebtedness and assets invested in

buildings and apparatus, for the exclusive purpose of prompting instruction.

It must also have a faculty consisting of at, least eight regular professors

who devote all their time to instruction of college or university classes,

or if the collage is devoted to a specific subject in art, archaeology,

literature or'science at least three regular professors.

The standards prescribed by the Secretary of Education pursuant to a

"Special Procedure for Incorporation of Educational Institutions Desiring to

Confer Degrees,mlimust also be met.

The standards include:

1. Establishment of the extent of need for the institution through
an extensive survey by use of techniques and procedures acceptable
to the Secretary of Education;

2. The *university* must consist of three units, At the minimum:

one unit must provide for the study of the arts and sciences
at the undergraduate level (institutions offering only grad-
uate programs may be exempted from this level upon the special
recommendations of the Secretary of Education).

6
15 P.S. 17211, 15 P.S. 17312.

41.
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."

one unit must provide for programs at the graduate level in
such fields as architecture, business, administration,
education, engineering, health sciences, law, and social
work but not limited to these." Plans to offer doctoral
programs in the existing' curriculum must be at least for-
mulated.

In addition, a collegiate institution which seeks to be in-
corporated as a university "shall have had the status of
regional accreditation as a college on the basis of initial
accreditation and revisitation."

3. The institution must submit a detailed statement of its philosophy.
The statement of goals must set forth what the institution re-
gards as its long range mission and a statement of ob3ectives
swat express bpocific means for acCotprishing'the mission.

4. The institution's board of trustees must have as its main function
the legal operation of the institution.

5. "The administrative organisation [must) reflect the relationships
of constituent groups."

6. "Financial records (must) be maintained which are consistent with
the record keeping systems of recognised quality institutions of
higher education of a similar nature."

7. The undergraduate college, or colleges, of the institution must meet
the standards prescribed for the undergraduate colleges.

8. An academic year must consist of class sessions for a period of
at least thrity full weeks or its equivalent, exclusive of regis-
tration, examinations and holidays.

9. "A private organization or corporation desiring approval for uni-
versity status [must] submit a formal application to the Secretary
of Education... prior to a visitation to the institution. This
application shall be filed one year or longer in advance of the time
when o ration as a university' is desired." (Emphasis added.)

State representatives, obviously under pressure from local universities,

indicated that UNC would not qualify under a literal interpretation of the

guidelines, particularly, guideline eight (8) which requires that an academic

year must consist of "class sessions for a period of at least thiity full

weeks or its equivalent." Furthermore,- many of the standards were originally

designed to regulate new institutions which intended to establish traditional

residential campuses within the state of Pennsylvania.
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UM, concluding that the cork. of preparimg a full applicatien for ay/prima

would be prohibitive given the small size of the Pennsylvonia psograu, decided

to withdraw from the state. Ironically, local universities never began

a eir.:klar program to fill the evident. need, and most of the employees who

participated completed their degree programs by ccomutirg to a UNC center

in Washington, D.C.

Thus, an out-of-state institution seeking to deliver ammall, 4nnovAtive

graduate program 'co a select number of students for a limited time, were in-

timidatod into closing their program because of heavy-handed bureaucratic

regulation and self-serving local academic institutions purporting to act

in the public interest.
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. 4.2.3 Antioch College in New York

The Regents of the University of the State of New York is the oldest

of the state regulatory bodies. It administers one of the most compre-

hensive systems of regulation and accreditation of any of the other states.

Section 216 of the N.. Education Law grants power to the Board of Regents to

prevent any higher education institution from operating a program without

their consent. The Regents have power to-grant absolutc.and provisional

charters:: to academic institutions and such charters will,notAst awarded, unlesst'.

"(a) in the judgement of the Regents such an institution possesses
resources and equipment available for its use and support, and
sufficient and suitable for its chartered purposes, and main -
tatis, an organization of usefulness and character satisfactory
to the Regents, and

(b) ...the institution has submitted evidence in writing
which, in the judgement of the Regents, makes it appear likely
that the institution will be successful in achieving registration
of its academic programs." 11

The Regents have the power to incorporate educational institutions, and

to give consent to the incorporation of educational institutions under the

nOu-for-profit corporation law. Institutions not chartered by the. Regents

may not grant degrees or !use, advertise,or transact business under the:

name, university or college." 8/

Foreign "education corporations" ias those which are "formed under laws

other than the statute of this state, which, if it were to be formed currently

under the laws of this state might be chartered by the Regents."2/Foreign

educational institutions may bet'

"(a) ... granted authority to conduct activities in this state
by the Regents pursuant to this section and subject to such
provisions, not inconsistent with this section, as the Regents
may prescribe, or

(b) under the consent of the Commissioner, may receive authority
under Article 13 (Foreign Corporations) of the non-for-profit
corporation." Et

N.Y. Education Law, Section .236.. "

N.Y. Education Law, Section 224.

N.Y. Education Law, Section 216(A) (1).

10 Id.
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Detailed regulations have become promulgated to implement the Regents'

statutory mandate and these regulations are administered by the State

education Department. The State Education Department has administrative

power to recommend the chartering of educational institutions, to conduct

accreditation of these institutions on a five-year cycle, to approve new

subject matter and degree programs, and' to recommend disapproval. if an institution's

program plan is not consistent with the Regents' Statewide Plan for the Develop-

ment of Higher Education, orlif it does,not satisfanydocumented-academic

nesche.!1;sf, ..y Joc --en.red a:adaric nee.1

In September, 1972, the State Education Depart:mew: issued detailed

guidelines for out-of-state institutions operating educational programs in

New York State. External degree programs operated by out-of-state insti-

tutions raised two kinds of issues for the State Education Department:.

'Cl) the evaluation and administrative review of programs
of higher education offered within the State to residents
in accordance with Education Law and (2) the impact of
these activities on New York colleges and universities in
accordance with the Regents' Statewide Plan for the
Development of Higher Education.qj

The guidelines require that out-of-state institutions of higher educa-

tion seeking to operate in New York must secure the prior consent of the

Regents in accordance with Section 22 of the Education Law, unless they formally

affiliate with a New York institution of higher education which has been

Chartered by the Regents. Failure to secure prior consent constitutes a

misdemeanor. The Regents may deny approval to an unaffiliated out-of-state

institution if:

(a) evidence is not offered that the educational qtiality and
resources are equivalent to that of New York colleges and
universities. This evidence may take such foxes as accredi-
tation of the institution by a nationally recognized, regional
or specialized, accrediting agency, or other evidence acceptable
to the Department, e,q., the result of an on-site evaluation
by Department staff at the expense of the petitioning institution.

11
Guidelines forOut-of-State Institutions Operating Educational Programs
in New York State, State Education Department, The University of the
State of New York, September 1, 1972.
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(b) or the institution does not "offer evidence of need and
resources for its proposed.program:" (c) or its long-range plans
are not in accordance with the Statewide Plan for the Development
of Nigher.Education.12,4.

Special approval by the Regents is not necessary in the cases of programs

operated by consortia of which New York higher institutions are members, so

long as the New York institution has its own registered programs and has filed

a declaration of academic need and responsibility for the program. If the

New York institution has not filed a statement of academic need and respon-

sibility it will be assumed that the New York institution is not responsible

for the academic quality of the out-of-state institution and the procedures

noted above will apply.

Finally Section 3.55 prevents any individual, association; co-partner-

ship or corporation. in New York which is not chartered by the Regents from

offering a program leading to a degrea to be conferred by an institution

within or outside of New York State which is not accredited for degree pur-

poses by an accrediting agency recognized by the United States Office of

Zducstion.

Approximately five years ago Antioch College, a private institution

incorporated in Ohio, began offering external degrees at various centers away
12/

from its main campus in different, parts of the country:- An offshoot of-these-

early efforts has been the establishment of the Union for Experimental Colleges,

a network of autonomous colleges which together comprise the University

Without Walls program described in Part-I of this report. The Union has

become separately incorporated and has received its own institutional

occraditotion. A second result of this early innovation has been the establish -

sent of the Antioch Network. The Antioch Network was conceived as a national

12

-13

The facts for this case were provided by Dr. Harris Weston, Provost,
Antioch College.
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program of individual educational centers, each providing a different

'education experience in a different part of the country, which would be

independent of the Antioch physical campus, but dependent on a central

adstration for support and financing. A student might never set

fent on the Yellow Springs Ohio campus. Each center in the network is moni-

tored by an elaborate academic audit system which would assure quality

control.

Still in the development phase, the Antioch Network was conceived

as a new kind of national educational institution which could provide

framework for learning and assessment for students in a variety of

different contexts and in a variety of locations. The Antioch Network

was designed to provide a framework for a variety of learning experiences

in a single institutional setting, while incorporating the best innova-

tions of the newer concepts being developed in non - traditional education,

e.g., credit for life experience, competency-based learning, the mecha-

nism of the student contract, etc.

As part of thin network; Antioch is currently operating four degree pro-

grams in New York State, the first of which bcgan activity in late 1969.

These programs consist of:

1. A X.A. program for physicians' associates, in collaboration with Har-

lem Hospital Center and Columbia University Colleges of Physicians and Nurses.

This program is a 24-month or longer baccalaureate program for persons

with experiences as nurses or Aelicel corpsmen to prepisre as physicians'

associates. It is designed as an intensive opportunity for career, advance-

9 71
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sent for nonprofessional health workers from minority ccemunities who have

demonstrated superior job performance and potential for careers in the human

services. The program has recently been accredited by the Council on Medical

Education of the AMA, and the first class of five candidates was graduated

in December of 1973.

The program is an unprecedented effort in New York State to improve the

health of the Central Harlem Community through education and career development.

2. A 1.8. degree program in education and community development in

collaboration with a local nonprofit corporation known as The Teachers

Incorporated (TTI).

This program offers paraprofessionals working in inner city schools and

day care centers an opportunity to achieve a B.A. degree under the aegis of

Antioch College. TT1 staff serve as mentors, tutors, and faculty. They are

supplemented by additional faculty resources recruited from other academic

institutions.

3. A Masters in Education degree program in early childhood education

operated through Tn. This program serves full-time teachers and depends

upon a part-time faculty which have been drawn in part from such institutions

as Bank Street College and New York University.

4. A Masters of Arts degree in media studies. This is a new program

which is designed for fully-employed professionals who want post- baccalaureate

work in media studies. The New York center is linked to a comparable center
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in the Washington - Baltimore area and represents one of the major functional

capabilities of the Antioch network. In addition to drawing upon local

resources, some faculty among the two centers are shared, and the program

receives central administrative support from Yellow Springs. This pro-

gram has received separate accreditation from a North Central team.

All four programs presently enroll approximately 400 students. The

programs have a number of common characteristics. They serve primarily

students who live in New York, although students who live in neighboring

states are eligible for participation, and students in other parts of the

Antioch network may be admitted. All degrees are awarded by the Yellow

Springs campus. Faculty from the whole Antioch network participate with

local faculty in instructional and evaluation roles, and provide technical

assistance to the individual programs.

Antioch had begun operating in New York prior to the issuance of the

September, 1972 Department of Education Guidelines for out-of-state insti-

tutions. The Department of Education recommended that Antioch seek separate

incorporation as a New York institution with a separate charter from the

New York State Board of Regents. Antioch promptly filed the necessary papers.

The New York Board of Regents granted a limited "permission-to-operate."

pending the outcome of the decision on whether to grant a charter to Antioch -

New York.

The State Education Department proceeded to sake site visits, and to

evaluate the Antioch program. On March 27, 1974, they completed their

staff report to, the New York Board of Regents. The staff's recommendation

was that:

73



4

0.0.ct.1. "The charter petition be denied on the basis that the
need for another institution does not exist and that
existing programs can, over a period of time, be
assimilated by existing institutions." 14./

2. "The "permission-to-operate" status for Antioch College
be continued for all programs other than the S.S. in
elementary education which can be assimilated by Mercy
College, "a local institution. "Department staff will
(1) work with the programs to correct major weaknesses,
and (2) continue to investigate the possible linkages
of those programs with existing institutions."

The rationale and discussion developed by the staff to justify its

recommendations stressed the following facts

The programs lacked adequate physical facilities, library facili-ties, the "collegial experience of a more broadly-based and
longer experienced faculty", and on-site administrative directionand support.

4140r Part-time faculty raises serious "questions about advisement,
collegiality, continuity, and rigor."

Antiochs central role in sintaining standards of quality is
vague, and therefore it, "is questionable whether an out-of-state,
necessarily geographically remote institution can, or is likely
to be even inclined to, provide the faculty and administrative
attention and continuous monitoring necessary to ensure a sound
academic enterprise with promise of coherence, permanence, and
service to the people of New York."

There is "little demonstrable need for a new institution when oneconsiders space available in existing well-established institutions."

The staff indicated that there was great excess capacity among
New York state institutions and reported that data showed that
an additional 16,132 and 8,693 graduate students could be accom-
modated by the 23 institutions operating in New York City.

Antioch seemed to be in a weak financial condition because it has
been experiencing operational losses since 1969.

The opinion letter indicated that Antioch should be permitted to operate

its programs for a limited time only, until they can be affiliated with local

institutions.

14
Letter to Dr. Norris Keeton, Provost, Antioch College, from N.Y. State
Department of Education, March 27, 1974, on rile.

15
Id.



A written response, dated April 30, 1974, was submitted by Antioch

bo the Regents and a request made to be present at the Regent's meeting

of May 22, 1974, when a decision would be made on the recommendation

submitted by the State Department of Education.

The major points argued by Norris Keeton, Provost of Antioch, in the

written brief and orally before the Board of Regents were thats

1.. "The need for the Antioch programs had been acknowledged by
the staff report of the State Department of Education, by
the Regional Coordinating Council, and by the evidence of
demand from enrolled and prospective students. Despite
extensive and systeiatic efforts to find a New York City
institution to sponsor the programs, none could be found.
Equating "spaces available" in existing chartered institutions
with the "lack of need" for an innovative institution such
as Antioch is a fundamental error because the spaces are not
luivalent. It would be analogous to federal government

nding to an "over.supply of limousines by measures
4cting the production of new, small, sturdy, strong,

and highly maneuverable vehicles which are economical for
their users. such action would be comparable to changing
Antiades charter because more conventional programs are not
filling their quotas."

"The academic soundness of the programs is not in dispute as
acknowledged by the professional staff charged with the
investigation"

"Antioch provides significant financial and program support to
the New York programs, and the investigating staff failed to
report or overlooked significant facts which would affect a
decision on Antioch's financial stability:LE(

On Priday,'Nay 24, 1974, it was announced by the New York

State Department of Education in a-press release the decision by

the Board of Regents, denied Antioch's request for a charter and

granted permission to operate in the state for one year only, until

local "program sponsors" could be found. The press release simply

stated that "the need for another institution does not exist and

that the four programs can be absorbed by existing institutions"

and that " Antioch's role in maintaining standards of quality as

'vague.'"

16
Submission by Antioch College to New York State Board of Regents
(1974).
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On June 28, 1974, more than a month later, Antioch was notified of

the board of Regents decision in a formal letter from T.Edward mcglaadon)

Deputy Commiseloner for Higher and Peofessional Education to Norris Keeton.

The letter consisting of a ningle paragraph simply stated:

"In the judgement of the Regents, there is no need at
this time in New York for an institution with the limited
and specialized mission envisioned for Antioch-New'York.
The Regents have further concluded that the evidence of
financial uncertainties shown on the reports furnished to
us by Antioch College makes unacceptable the proposed
method for ensuring the financial stability of Antioch-*
Nev York.112./

The Antioch case dramatizes a number of important issues which will

con-inue to arise as states seek greater control over non-traditional

education:

-- Ctn.& state exclude a foreign academic institution solely on the
ground that in-state academic institution have vacancies?

- what are the limits of state power to regulate foreign academic
institutions?

-- what are the limits of state power to regulate resident academic
institutions?

-- What procedural requirements must be observed by states in re-
gulating academic institutions, both resident and foreign?

The next section analyzes the legal restraints on state regulation

. of external degree programs and provides a framework for answering these

important questions.

17 Letter from T. Edward Hollander, Deputy Commissioner for Higher and
Professional Education to Dr. Norris T. Keeton, Provost, Antioch
College, June 28, 1974, on file.
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4.3 Legal Restraints on State Regulation of Externals
Degree Programs: The Commerce Clause"

Activities in "interstate commerce" constitute a well -known exception

to state "doing business" statutes. It is well settled that a corporation

of one state may go into another without obtaining the latter's permission

if its activities are restricted to those in interstate commerce, and any

statute of the latter state which obstructs or burdees the exercise of this

privilege is void under the commerce clause of the U.S. Constitution.

The most significant external degree programs, such as the UWW con-

sortium and Antioch College, and multi-state open - university type programs

all operate across state lines. State legislators and education officials

trying to control the quality of such programs must therefore be sensitive

to the requirements of the commartt clause as they seek to regulate enter-

prises which are increasingly becoming national in. scope.

The commerce clause in the United States Constitution grants Congress

power "to regulate commerce.,.among the several StAtes..."-1/ As construed

by the courts this language gives the Federal government very extensive

authority to regulate, and to preempt state regulation of, activities in or

affecting interstate commerce"4/ including higher education activities,2(

The major questions under the commerce clause today do not concern this clear

Federal authority but rather the authority of the States, in the absence of

federal action, to regulate activities in or affecting interstate commerce.

To what extent does the commerce clause act as an impliei, self-executing

bar to state regulation of matters falling within the clruse's scope but

not regulated by CongressW

'Art. 1,18, #3. The full text provides that:

The Congress 'hall have power... To regulate Commerce with
foreign Nations, and among the several States, and with the

Indian tribes:
See generally OibboAs v. Ogden, 22 U.S. (9 Wheat.) 1 (1824): Schwartz,
constitutional Law ch. 4 (1972).

2 See, e.g., Perez v. United States, 402 U.S. 146 (1971): Katzenbach v.
McClung, 379 U.S. 294 (1964). As to preemption, see, e.g., Burbank v.

Lockheed Air Terminal, 411 U.S. 624 (1973).

3 See Maryland v. Wirtz,_ 392 U.S. 183 (1968); Cornell University) 183
NLRB No. 41, 74 LRRM 1269 (1970).

4 See generally Dowling, "Interstate Commerce and State Power, " 27 VA. L.

Ray: 1 (1940); Sholley, The Negative Implications of the Commerce Clause,"

3 U. Chi. L. Rev. 556 (1936).
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4.3.1 Higher Education as 'Interstate" Commerce

State regulation of higher education will be subject to commixes clause

!

1 .restrictions only to the extent that higher education activities can be character-

Lied as "interstate" (as opposed to "intrastate") within the meaning of the

clause. "Interstate commerce" it a comprehensive term. It encompasses "all

commercial intercourse between different states and all component parts of that

intercourse." / It includes the movement of persons and goods as well as infor-

mation and ideas./ It is not limited to proprietary or business activities.21

Education activities have specifically been considered as "coemerco"

within the clause's contemplation. In international Textbook Co. v. Pigg,t8/a
m.ernC

Pennsylvania corporation which operated several correspondence schools, sued

one of its Kansas students for the balance due on a course of instruction in

commercial law. The, question was whether the action could be maintained in

a Kansas court even though the plaintiff had failed to comply with various

provisions of Kansas' foreign corporation statute. The Supreme Court held

that plaintiff's business "was, in its essential characteristicscommerce

among the States"Vwhich would be unconstitutionally burdened if subjected

to Kansas' registration requirements. The interstate characteristics of

the correspondence school were described to be the:

regular and, practically, continuous intercourse between
the Textbook Company, located in Pennsylvania, and its
scholars and agents in Kansas and other States. That inter-
course was conducted by means of correspondence through the
mails with such agents and scholars. While this mode of
imparting and acquiring an education may not be such as
is commonly adopted in this country, it is a lawful node
to accomplish the valuable purpose the parties have in view.
Ibre than that; this mode -- Looking at the contracts between
the Textbook Company and its scholars--involved the trans-
portation from the State where the school is located to the
State in which the scholar resides, of books, apparatus and
papers, useful or necessary in the particular course of
study the scholar is pursuing and in respect of which he
is entitled, from time to time, by virtue of his contract,
to information and direction. 20

5 Dahnke -Walker Co. v. Bondurant, 257 U.S. 282, 290-91 (1921).
1

6 Furst v. Brewster, 282 U.S. 493, 497-98 (1931); Western Union Tel. Co. v.
Pendleton, 122 U.S. 347: 356 (1837).

7
Edwards v. California, 314 U.S. 160 (1941); Caminetti v. U.S., 242 U.S. 470,
484-45, 491-92 (1917).

217 U.S. 91 (1910)

9 Id. at 106.

10
Xd.
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Many of the current and projected innovations in higher education would

rather clearly shade into this general conception of interstate commerce, !AL

programs relying wholly or partly upon interstate malls, radio or television

communications, computer hook-ups, or transient instructors; colleges with

branch campuses in more than one state, where there are patterns of interaction

between the campuses: colleges or programs "without walls" whose students and

personnel engage in educational activities in an interstate context. More

localised operations with more firmly established physical locations may also

shade into the interstate category to the extent they solicit consumers (students)

in an interstate market, have a student body which commutes to and from other

states on a periodic basis; have cooperative instructional agreements or pooling -

of -resources agreements with schools in other states; or have business and manage-

ment operations (sal alumni offices, recruiting or guidance centers, management

consultant services) -dispersed interstate.

Most such institutions and programs, of course, are not likely to be con-

sidered by the courts as purely interstateLL/The problem is not simply one of

determining whether education is, or takes place "in", interstate commerce.

Higher education today is a diverse mixture of interstate and intrastate

operations and transactions, and it is important under the commerce clause to

separate the interstate from the intrastate aspects of each regulated institution

or program. While this may be difficult in the abstract, it is usually manageable

in concrete caselalAf the predominant portion of the regulated institution's

activities can be characterized as interstate, or if the particular activity or

transaction being regulated is interstate, the commerce clause poses a potential

limitation on the state's regulatory power.

11
Cf. International Textbook Co. v. Pigg, suorA.

12See, e.g., Eli Lilly S Co. v. Sav-On Drugs, 366 U.S. 276 (1961), where the
Supreme Court distinguished between the intrastate and the interstate
activities of a foreign corporation engaged in interstate commerce. (See

the discussion of the case under Point IV, infra.) Activities identified
as intrastate included the maintenance of anoffice within the state, the
assignment of a sales and office staff to work within the state, and the
use of such employees to promote sales between retailers and wholesalers

located within the state.
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4.3.2 Discrimination Against Interstate Enterprises

Xtis clearly established-that state regulations spy not single out

and discriminate against interstate commerce or enterprises of extrastate

origin in favor of intrastate commerce or enterprises11/ Thus if a state were

to impose sore burdensome requirements upon (or grant fewer privileges to)

higher education institutions or programs engaged in interstate commerce than

it does upon, those operating purely intrastate, or if it imposed move burdensome

requirements on (or granted fewer privileges to) foreign educational corporations

than upon domiciliaries, the regulations would likely contravene the commerce

clause. States must treat interstate education activities in an evenhanded,

mon-discriminatory manner.

4.3.3 Protection of Local Economic Interests

Where a state's regulations are applied in common to both inter and intr4.-

state enterprises,in a particular field, they may nevertheless be invalid

under the commerce clause If their predominant purpose and effect. is to

protect local economic interests at the expense of interstate commerce. The

leading case is Baldwin v. seelkl, where New York State sought to apply its

minimum purchase price regulations to a New York milk dealer purchasing milk

in Vermont. The Supreme Court unanimously invalidated this application of the

law because *the avowed purpose of the obstruction, as well as its necessary

tendency, is to suppress or mitigate the consequences of competitionwith the

products of another state or the labor of its residents..." A/

While economically based state regulations are thus highly suspect under

' the commerce clause, they are not invariably invalid. In Milk Control Dd. v.

Eisenberg Farm Prod' for instance, Pennsylvania applied licensing, bonding,

and minimum purchase price regulations to a domiciliary milk processor buying

in-state for shipment out-of-state. The Supreme Court upheld the regulatory

scheme because it promoted local interests in fair-dealing and general eco-

nomic well-being by aiming primarily at local industry and only incidentally

burdening interstate commerce. But when the state's regulatory involvement is

0.4.11001.11.

13
See, 12, Hale v. /limo Trading Co., 306 U.S. 375 (1939); Welton v. Missouri,
91 U.S. 275 (1876). Cf. Dean Milk Co. v. City of Madison, 340 U.S. 349 (1951)
(state regulation found to discriminate against interstate commerce even
though it also applied to some intrastate commerce).

14 294 U.S. 511, 522, 527, (1935). See also Polar ice Creame & Creaming v.
Andrews, 375 U.S. 361 (1964) (Florida milk purchase and allocation scheme
unanimously invalidated on authority of Baldwin).

15
306 U.S. 346 (1939).
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more clearly based upon economic protectionism or has more substantial

anti-competitive effectsin short, where the regulation is "imposed for

the avowed purpose and with the practical effect of curtailing the volume

of interstate commerce to aid local economic interests" -the regulation will

fall under the COMM4XCIO clauseAV

This principle would have its clearest application to higher education in

situations where a state seeks generally to restrict th, number of new schools

or programs, or specifically to restrict the number of innovative schools or

programs, establishing operations within the state. ;Wen though such regulations

applied alike to instate and foreign institutions, their application to the

latter would be constitutionally suspect if based primarily upon economic

anti-competitive considerations. In M.P. Hood and Sons v.DuNiond, for example,

a Massachusetts dairy corporation operated three milk receiving depots in

MincYork at which it purchased milk from New York producers and shipped it to

Massachusetts for sale. When the corporation applied to the New York Commissioner

of Agriculture for a license to establish a fourth such depot, he rejected the

application. The ground for denial was the Commissioner's inability to make

the required statutory finding that "issuance of the license will not tend to

a destructive competition in a market already adequately served..." The Supreme

Court overturned the Commissioner's decision under the general principle that

"the State may not promote its own economic advantages by curtailment or burdening

of interstate cosimerce.°22/

nitir. Hood & Sons v. DuMond, 336 U.S 525, 530-31 (1949) (5-4 decision distin-

guishing Eisenberg, supra.) See also Polar Ice Cream & Creamery, supra note

10, a later dairy case where the Court emphasized the same point: "(T)he

State may not, in the sole interest of promoting the economic welfare of its

dairy farmers, insulate...(its) rilk industry from competition from other

States." Id. at 377.

H.P. Hood & Sons v. Dumond, supra note 11, at 532, citing Baldwin v.
Seelig, !supra note 10. Se,: also Buck v. Kuy Kendall, 267 U.S. 307
(1925), where the Court invalidated a .torte refusal to issue a certificate
of "public convenience and necessity" to an interstate common carrier
because the territory where the carrier planned to operate was already
adequately served.
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4.3.4 Validity of State Regulation

So long as the state avoids the pitfalls described in Points 4.3.2 and

.4.3.3, itsyrexercise considerable rctralatory authority, under its police

powerr, over higher education operations touching upon or affecting interstate

commerce. The general rule, reaffirmed by a unanimous Supreme Court in 1970,

is that:

Where the statute regulates evenhandedly to effectuate
a legitimate local public interest, and its effects on
interstate commerce are only incidental, it will be upheld
unless the burden imposed on such commerce is clearly
excessive in relation to the putative local benefits. If
a legitimate local purpose is found, then the question be-

.

comes one of degree. And the extent of the burden that will
be tolerated will of course depend on the nature of the
local interest involved, and on whether it could be pro-
moted as well with a.lesser impact on interstate activities./

.The promotion of local health and safety is clearly a "legitimate local

public interest" under this rule il/ So too is prevention of "fraud, misre-

presentation, incompetence, and sharp practice," end promotion of "responsibility

and'fair dealing"gli interests particularly applicable to regulation of higher

education. But as Point 4.3.3 above suggests, Goo:alio interests are not always

legitimate. The Court generally distinguishes between economic and other

state interests, as Hood, !supra, explains:

(The} distinction between the power of a State to shelter
its people from menaces to their health or safety and from
fraud, even when those dangers emanate from interstate com-
merce' and its lack of power to retard, burden or constrict
the flow of such commerce for their economic advantam,
is one deeply rooted in both our history and our law.44i

4 j

While some interests generally characterizable as "economic" may retain legit-

. imacy even under this standard, they are not likely to be weighed as heavily

by the courts as interests in health, safety, and fair-dealing.

18 Pike v. Bruce Church, 397 U.S. 137, 142 (1970). See also Southern Pacific
Co. v. Arizona, 325 U.S. 761 (1945).

19.11, e.g., Huron Portland Cement v. Detroit, 362 U.S. 440
South 303....12

-(sefety).

20
Robertson v. Calif., 328 U.S. 440 (1946); Union Brokerage
0.S. 202 (1944); see also California v. Thompson, 313 U.S
("Fraudulent or unconscionable conduct... is peculiarly a

(1960) (health) ;

U.S. 177 (1938)

v. Jensen, 322
. 109 (1941)
subject of local

concern and the appropriate subject of local regulation"').

21
Id. at 533.

22 See generally Point III, supra. Compare H.P. Hood s Sons v. DuMond, supra
note 11, at 552-555 (Block, J., dissenting) and 569-573 (Frankfurter, J.,
dissenting).

82
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Moreover, even these latter interests say be scrutinized by the courts to

determine their strength in the context of a particular c7,se. It is not enough

that the State put a legitimate label on its alleged interest; the interest

must be real and demonstrable ?a and it must not be invoked to justify what

is actually an attempt to protect local economic advantage 31/'.

Once a legitimate state regulatory interest is identified, and evaluated,

the next step is to trace the nature and'extent of burden which the regulation

imposes upon interstate commerce. If, for instance, a state were to regulate

certain aspects of higher education to promote fair dealing, the strength of

the state interest would be weighed against the burden, which the regulation

places on the interstate operations of the regulated programs or institutions.

The heavier the burden, the more nicely the regulation till be invalid under

the coerce clause even if it promotes a strong state interesta(

The Supreme Court has permitted states a wide range of authority under

the legal forwlation set out in this Point. Usually the state is best off

if its regulation is premised upon some local event which can be segmented

from purely interstate activity and separately identified as an appropriate

subject of state regulation. In Eli Lilly v. Sav-On-Drugallor instance,

the Court held that & foreign corporation doing interstate business can be

required to register ir. a state where it also does a substantial amount

.of intrastate business. The corporation's intrastate and interstate operations

were viewed as separable, and the substantial intrastate business was con-

sidered appropriate for state regulation which the corporation could not

2mescape...merely because it is also e, 2/laged in interstate commerce: But in an

earlier case cited approvingly in Eli LIlly, International Tentbook v. Pin (see

Section 4.3.1 above), where the foreign corporation's local business was in-

substantial and merely incidental to its interstate butiness, registration re-

quirements were held invalid.

41101.1.10.10.00

23
See Southern Pacific Co. V. Arizona, supra note 13.

24 H.P. Hood & Sons v. Dumond, supra note 11, at 538; See bean Milk Co. v.
Ciyof Madison, supra note 9; t":231J922,zNew Hampshire, 171 U.S. 30
(1898).

25
See ail)) v. Navajo Freight Lines, 359 U.S. 520 (1959) .

366 U.S. 276 (1961).

27 Id. at 279.
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Similarly, in California v. Thompsonvili the Court permitted the licensing

and bonding of a local transportation agent selling interstate trips bockuse he

wee not engaged in the interstate transportation itself and licensing him did

not restrict the interstate flaw of traffic. In Union Iroienrags v. Jensen,32/

the Court permitted the licensing of a foreign corporation engaged in custom

Crouse bpokerage of foreign commerce because the corporation had "localised its

buitiness".19/ and Minnesota had a "special interest... brought into play by

Union's localismd pursuit of its sharo in the comprehensive process of foreign

comeerce".?..21 And in Robertson v, California,22/ the Court permitted licensing

and bonding of insurance agents representing foreign corporations because the

regulations applied only to agents acting within .the state and the state had

a "special interesein the agent's localised pursuit of his phase of the inter-

state insurance business.

These cases illustrate the breadth of authority a state retains under the

commerce clause to regulate higher educatiOn,including foreign institutions

establishing programs or appointing agents in the state. Rut the legal formulation

sei.out in this Point does contain limits which narrow the state's authority even

where it has met the requirements in Points 4.3:3 and 4.3.4 above. In partiagai,

a state apparently cannot require theregistration of a foreign school whose

business is exclusively (or almost exclusively) interstatulli. A state cannot

entirely exclude a foreign corporation engaged in interstate commerce except

for the most compelling reasons
34 My financial burdens which a state imposes

upon interstate business must be "sufficiently small fairly to represent the cost

Iof governmental supervision" 2-1/ of the enterprise entering the state, and other

burdens must be limited to those necessary *for the protection of the local

! interest affected...1'2Y

28 313 U.S. 109 (1941).

29 322 U.S. 202 (1944).

30 Id. at 210.

31
Id. at 212.

32 328 U.S. 440 (1946).

33' International Textbook Co. v. Pigg, Point I, supra. See generally Annot.,

92 ALR 2d 522 (1963). But see Fry Roofing Co. v. Wood, 344 U.S. 157 (1952)

(state may license common carrier engaged exclusively in interstate commerce

when there is no discretion to deny license and no burdensome conditions

attach); Robertson v. Calif., supra note 15.

34 Robertson v. Calif., supra note 15, at 449, 459-60; Sioux Remedy Co. v.

Cope, 235 U.S. 197, 201-04 (1914); cf. Edwards v. Calif., supra note 7.

35 Union Brokerage v. Jensen, Supra note 15, at 210.

36 Robertson v. Calif. supra note IS, dlt 459; see Dean Milk Co. v. city of

Madison, supra note 9..
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5 4.4 .a1R:t:une_esstrair:StateRelatiosoftxtenalroame:
Due Process of Law

4.4.1 Substantive Due Process

State licensing and regulation of higher education raises some of the

most fundamental questions of American legal and political thought.1/ The

proliferation of state controls has raised problems et fairness, protec-

tionism, academic freedom, and repressiveness, yet often important consumer

interest are denied the protection of the state that they require.

This discussion treats questions of the legal limits, other than the

commerce clause limits discussed above, on a state's power to regulate private

higher education. These limits, unlike those under the commerceclause, do

not depend on a finding that a school is engaged in interstate activity.

Specific legal criteria and their app:icatlon to existing and new schools are

explored; problems arising from the nature of the authority given to an

administrative body, and the problem of granting power to private groups is

considered; finally, the procedural safeguards that clothe the school's

relationship with the state are presented.

The state, acting under its police powers, may regulate private schools

within the limits of the school's due process righttraf The due process clause,

once widely used by courts to invalidate legislationVritains some of its

1
This is the question of the proper balance between the individual's "rights
to pursue an occupation, and the state's role in regulating individual's
activities for some cosseon good. For a broader discussion of the issues
raised by state licensure see Reich, The New Property, 73 Yale L.J. 733

i '196f). Critics of occupational licensure include the following. (cited
.- 14:Callao*, Occupational Licensing, 14 WM. & MARY L. REV. 46, 48 n. 10):

4. FRIEDMAN, CAPITALISM AND FREEDOM 137-60 (1962); W. GELHORN, INDIVIDUAL
FREEDOM and GOVERNMENTAL RESTRAINTS 105-51 (1956); D. Lees, Economic,/
Consequences of the Professions (1966); Doyle, The Pence-He-In Laws, 205

* Harpers 89 (1952); Graves, Professional and Occupational Restrictions, 13
TEMP. L.Q. 334 (1939)Hauft & Hamrick, Haphazard Regimentation Under Licensing
Statutes, 17 N.C.L. REV. 1 (1938); Silverman, Bennett & Lechliter, Control
by Licensing Over Entry into the Market, 8 LAW & COMTEMP. Probl. 234 (1941)).

2
State v. Williams, 253 N.C. 337, 117 SE 2d 444 (1960); State v. NUM,/ 114
N,W. 2d 633 (9.D. 1962); 66 Am Jur 2d Schools 309 (1965).

3
Representative Supreme Court cases which utilize substantive due process
concepts are; Cappage v. Kansas, 326 U.S. 1 (1914) Lochner v. New York,
198 U.S. 45 (1909).
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The Supremo Com t, and other federal courts, no longer invalidates legislation
on the basis of substantive due process. See, North Dakota Slate Board of
Pharmacy v. Snyder's Drug Stores, Inc., 94 S. Ct. 407 (1973)(reversing state
decision which relied on substantive duo process to invalidate a state require-
sant that pharmacies not be operated by corporations, unless pharmacists
controlled the corporations); Lee Optical Co. v. Williamson, 348 U.S. 483
(1955); Unit(' States v. Caroline Products, 304 U.S. 144 (1938). Nebbia v.
New York, 2 J.S. 502 (1933) ("The Constitution does not guarantee the
unrestricted privilege to engage in a business or to conduct it as one pleases.
Certain kinds of businesses may be prohibited; and the right to conduct a
business, or to pursue a calling, may b. prohibited.") (citations omitted)
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former powers in the state courts, where regulatory sidemen are still

scrutinised for deficiences under the due prodess guatestees of the state

constitutions./ The application of substantive due peeress to invalidate

a statute depends on whether the statute regulates a business which is

effected with a public interest (a "natural monopole) and whether the

statute is designed to protect the general welfare. Licensing requirements

and regulations, imposed on occupations and businesmicemdor the former

rationale have been accorded varying treatment in the state courts. Regulation

has generally been upheld where the public interest involved is found to be

substantial,/ and the burden imposed not undue./

Relatively little authority exists concerning the permissible limits of

schools'regulation.I/ An early case made it clear that states cannot arbitrarily

interfere with schools-1J A statute prohibiting certain private schools from

collecting more than $25 tuition in advance was found to fit this doscription.2/

See Paulsen, The. Persistence of Substantive Due Process in the States, 34
Nina. I. Rev. 91 (1950); Hetherington, State Economic Regulation and
Substantive Due Process of Law, 53 N.W. U.L. REV. 226,244-48 (1958) (here-
inafter cited as HETHERINGTON]. Cases illustrating the application of
the doctrine in the state courts are: Penns lvania State Board of Pharmac
v. Pastor, 272 A.2d 487 (1971) (statute which prohibited advertising of
drug prices unconstitutional); Extollstrainhgm, 286 So 2d
866 (Ala. Ct. Crim. App. 1973) ( "anti - scalping" statute unconstitutional4

People v. Brow., 407 Ill. 565, 95 N.B. 2d 888 (1950) (licensing requirement
for plumbers unconstitutional); more v. Sutton, 185 Va. 481, 19 S.E.2d
348 (1946) (licensing requirement for photographers cnconstitutonal).
Although the state courts are bound by the Suprose Court's interpretation
of the 14th Amendment, and therefore seemingY4 obliged to reject the sub-

-- stantive due process doctrine, the state ccorts have continued to apply

substantive due process. This circumvention of current fderal consti-
tutional doctrine has been accomplished in some cases by reliance on due
,.recess provisions of state constitutions, and in other cases by inattention

to more recent pronouncements of the Supreme Court.

Hetherington at 229.

b
Hetherington at 240, 234 n. 154.

7 A good discussion of crior cases is found in State v. Williams, 253
N.C. 337, 117 S.E. 2d 444 (1960).

8 Pierce v. Society of Sisters, 268 U.S. 510 (1924). This case established
that schools have a constitutional right to due process.

9 State v. Huss.- 114 N.W. 2d 633 (S.D. S. Ct. 1962).
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NevrYork's private trade school act was found unconstitutional insofar as
..crt-1

it directed the Regents' to condition licenses on their approval of the

tuition charged by these ochoole.12/ A state cannot regulate schools teaching

a foreign language it an oppressive manner.11( A statute which prohibited

a lawful educational corporation from operating without the consent of the

voters in the area was held unconstitutionalAV On the other hand, tuft

state may require schools to procure licenses to operated& and regulate

the grantinirof degrees11( and the name used by a collegial/

The principle which emerges from these cases is that 'Who state has

a limited right, under the police power, to regulate private schools and

their agents and solicitors, provided: (1) there is a manifest present need

which affects the health, morals or safety of the public generally, (2) the

regulations are not arbitrary, discriminatory, oppressive or otherwise

unreasonable... 41(

Secauae of the importance of education to the public, and the difficulty

of protecting consumers from unscrupulous practices, courts are unlikely to

invalidate most regulatory schemes.

State regulatory schemes are more likely to encounter difficulties when

their purpose is to limit the number of schools operating in a given area.

An example of this sort of regulation is seen in New York, where permission

to operate in the state is dependent on a showing of *need" for the proposed

inetitutioneW When the regulation imposed is this burdensome, the state
I

10
Grow System School v. Board of Regents, 277 App. Div. 122, 98 NYS 2d
834 (S. Ct. 1950).

11
larrington v. 'rokushege, 11 F2d 710 (9th Cir. 1926), see Meyer v. Nebraska,
262 U.S. 390 (1923).

12
Columbia Trust Co. v. Lincoln Institute of Kentucky, 138 Ky. 804, 129
SW 113 (Ct. App. 1910).

13
People v. American Socialist Soc., 202 App. Div. 640, 195 NYS 801 (Sup.
Ct. 1922) (upheld against First Amendment and due process challenge
requirement that school not allow teaching or overthrow of government).

14/
Shelton College v. State Board of Education, 48 N.J. 501, 226 A.2d 612
(1967:.

15 Lsam.yzlLy_ntitteoftheMetrolisIriversitoftbesteofNewYorkta,
274 N.Y. 504, 10 N.E. 2d 504 (1937).

16
State v. Williams, 253 N.C. 337, 117 S.X. 2d 444, 450 (1960)._

17
i13.56, 5.21 of Title VIII of the Official Compilation of Codes, Rules,
and Regulations of the State of New York.
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must demonstrate that the business so regulated is affected with a "public

interest." This is often traced to a now discredited Supreme Court decision,

in vhidhthe Court invalidated a requirement that ice companies procure a cer-

tificate of necessity prior to operational The Court held this form of regu-

lation was unconstitutional because manufacturing ice was an "ordinary business",

which was "essentially private'' in nature, and not a "natural monorale, or an

"enterprise in its nature dependent upon the grant of public privileges".22/

rue opinion also referred to a "Ickemon right to engage in a lawful private

business." Justice Brandeis' dissent indicated the direction the Court would

take later. The present status of Liebmann and the "affected with a public

interest" doctrine in the federal courts is treated in Boylan v. united States.22/

Many states have certificate of need requirements that apply to new

hospital constructioneW This article is an extensive examination of the

efficacy of certificates of need as a device to regulate the growth of hospitals.

The Supreme Court of North Caroliu, which has a L ,N4 "Astory of searching

legislation for violations of substantive due proceseAdi declared this requirement

to bo a violation of due process clause of the state's constitution because the

court could find no benefits accruing to the public from the requirement. The

court explained that although the state's right to regulate hospitals was un-

disputed when thn "right to engage in a business" is withheld a strong sharing

of public advantage must be tads. A New York court o!+nsidering a similar

'statute applied to nursing homes held the statute was constitutional.22/

18

19

20

21

22

New State Ice Co. v. Liebmann, 285 U.S. 262, (1931).

285 U.S. at 277, 279.

310 F. 2d 493 (9th Cir. 1962).

Havighurstditegulation of Health rucilities and Services by Certificate
of Need", 59 VA. L. Rev. 1143, 1144 (1973).

See, State v. Ballance, 229 N.C. 764, 51 S.E. 2d 731 (1949); Boller v.
Allen, 245 N.C. 516, 96 S.E.2d 851 (1957).

,s.
23

Attoma v. State Department.of Social Welfare, 26 App. Div. 2d 12,270 NYS
2d 167 (1966).

I
39
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A 1948 Pennsylvania ca se $ /concerned the state's attempt to regulate

Harts by requiring it to possess a certificate of public convenience and

necessity before it could rent care. The court held that the business of

leasing cars was not sufficiently imbued with a public interest to be subject

to this kind of regulation consistently with the due process guarantees of the

state and federal constitutions. After observing that there was no certain

test for when a business was affected with a public interest, the court con-

cluded that the "capacity for monopolistic use in the performance of a

service to the public in general" was a reliable indication that a business was

affected with the public interestIV These cases demonstrate that only when

an industry is found to possess the characteristics of a natural monopoly will

state legislations restricting entry into the field be upheld.

The economic justification for state perpetuation of a monopoly is readily

apparent when discussing telephone companies or other public utilities where

inefficiency in use of resources will lead to detriment to the consumer. How-

ever restrictin tht1 number of competitors in an industry that is not a

6/
natural monopoly m%11 work a sacrifice of the ordinary benefits of competition.

111111111.1.10115

24

25

The belief thPt ezmpetition,results in dfttesioration'of'a
product is tru... only in the pure public utility case. In
other situations competition tends to improve the "quality"
of the product. more importantly, competition widens the
range of types of goods that are available to buyers. If

competition among liquor dealers lowers the price of existing
liquor and brings into the market additional lower priced
liquors, the,9qnsumer benefits since he has wider range
of choices. It-1

Hertz Drivyurself Stations v. Siggins, 359 Pa. 25, 58 A. 2d 464 (1948).

58 A. 2d at 471. Twopther cases following Hertz have struck down
certificate of need 414quirements applied to the renting of motor
vehicles: Hertz Corp. v. Heltzel, 217 Ore. 205, 341 P. 2d 1063 (1959),
and State ex rel Schrath v. Condry, 139 W. Va. 827, 83 S.E. 24 470 (1954).
One case which reached a contrary decision is, Corpus Christi
Driverless Co., 187 S.W. 2d 484 (Tex. Civ. Ar). 1945, modified on other
grounds, 144 Tex 288, 190 S.W. 2d 484. A good discussion of constitutional
limitations on certificate of need requirements is found in Visco v. State,
95 Ariz. 154, 388 R.2d 155 (1964).

26
The nature of a "natural grshopoly" is explained in t) passage from Barra:
Business and Professional Licensing-California, A Re_ =sentative Exampler
18 STAN. L. REV, 640, 642 (1966): Conceptually, there are industries in

or
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which the nature of the resources that are used in production is such
that one producer can supply the entire market for the product at a
lower real cost (use fewer resources) than can several producers.
In this natural monopoly situation the existence of more than one
producer will have one or both of two effects: (1) Each seller will
have excess capacity, and such capacity, together with low or ceclining
costs of using it, will lei to successive price reductions until the
price of the product declines to the level of out-of-pocket costs.
Eventually, only one seller will survive, and the consumer will be
faced with a true monopoly. (2) While this *ruinous" competition con-
tinues, firms, in an effort to cut costs, may reduce the quality of the
product to the detriment of the buyer.

Where this condition is thought to exist, the police power may be used
to grant monopolistic production of the product by means of a public
utility "license." The price and output of the public utility are re-
gulated by the public in an effort to secure production of the product
at nonmonopolistic prices.

Id. at 6S8.
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Mere are no reported cases concerning the constitutionality of a require-

ment of a certificate of need to operate a school. If the "natural monopoly"

justification is a prerequisite to this form of regulation, then it seems un-

likely that higher education can be so regulated. Although an overabundance

of schools creates a drain on the state's educational resources, less drastic

measures than limiting the entrance of new schools can be devised to prevent

waste.

One commentatm urged courts to consider whether legislatures might have

used less extreme measures to accomplish their goals.12/

In conclusion, most state regulation of higher education is within the

bounds of even the most strict interpretatiOnoof'thegktetelsoNnAhorltyuader

the due process clause. However, state regulation which is so extreme as to

actually prohibit the operation of a school for reasons nnrelated to its

educational quality may encounter difficulties in some state courts.

40*

28
Struve, The Less-Restorative-Alternative Principle and Economic Due

Process, 80 MARV. L. REV 1463 (1967).

411
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4.4.2 Procodurn roe Process

The met important safeguards provided under the rubric of *duo

process" are the panoply of procedural rights assured one who is harmed

by state action. Without came law on the rights of school licensees one

cannot determine exactly what procedures are required at each stage of

administrative action, but the parameters of due process can be determined.

The basic rule governing due process is that the

*extent to which procedural due process must be afforded
the recipient is influenced by the extent to which he may be
'condemned to suffer grievous loss'.... Accordingly...'considera-
tion of what procedures due process may require under any given
sot of circumstances must begin with a determination of the pre-
cise nature of the government function involved as well as of the
private interest that has been affected by governmental action".22/

A recent case, Blackyell College of Business v, kttgrJ,v Genera1,22(

is illustrative of the due process requirements that schools have with

reference to governmental licensing.

The college was approved by the Immigration and Naturalization Service

(INS) for attendance by nonimmigrant alien students. INS, on the basis

of an investigation it had undertaken, informed the school that its approval

was to be withdrawn, and then gave it an opportunity to have an "interview"

with an administrative officer. The administrative officer was the

same person who had informed the school of the withdrawal of approval.

Finally, no participation by counsel was afforded. The court characterized

the proceedings as *formless and uncharted".21(

the court's enumeration of procedures that must be followed in the

future comprise a checklisr. for due process scrutiny. First, notice that it

specifies in reasonable detail thatgrounds of dissatisfaction must to given 32

29

30

31

Richardson v. perales, 402 U.S. 389, 401-02 (1970); quoting from
Goldberg v. Kelly., 397 U.S. 254, 262-63 (1970).

454 F. 2d 928 (D.C. Cir. 1971).

Id.

32 Thehe court also concluded that INS was subject to the Administrative
Procedure Act, which requires that before an agency institutes pro-
ceedings, it give (1) notice and (2) "opportunity to demonstrate or
achieve compliance with all lawful requirements," (5 U.S.C., pare 558(c)).
This procedure is not necessarily required of agencies not subject tothe APA.
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A hearing must be provided, before a different administrative officer

than the one who did the initial investigation.

The nature of the charge against the school determines the school's

right to confront and cross-examine witnesses. If the charge involves docu-

mentary records, then the school may contest the records with other records

or live witnesses. If the charge is founded on hearsay (which is not admissible

under an exception to the hearsay rule) then the school has a right of cross -

examination and confrontation.

Counsel is permitted in all proceedings, and a record must be made.

Most cases involving the withdrawal of a license to operate, or other

equally important state acticn, would seem to call for procedures at least as

strict as thess.22/

The most serious due process deficiency of state licensing boards is

the presence of members of. the regulated industry on the decision-making

board. The Supreme Court has said that "(a)n impartial decision maker is

essential." 34 Thus, the issues of fairness implicit in an argument against

delegation to private parties become paramount under due process. Gibson v.

Serryhillaiinvolved a conflict between independent optometrists (the Association)

and optometrists who were employed by other persons. Alabama had established

a state licensing board, which was restricted in membership to optometrists

who belonged to the Association. Under these circumstances, the Court

concluded that the Board should not adjudicate proceedings involving the

non-Association members, because the Board members has a pecuniary interest

in the outcome.26 /

. .

33

34

35

36

In Blackwell, the court stated that Blackwell's mIalpproval status
was a valuable asset in the nature. of a license...", but did-not-
discuss the degree of harm visited on the aggrieved school. However.
the court did state that the interest of the government was that
approval be withdrawn only after due process was given, because of
the government's interest in allowing students to enter. This reason-
ing would eliminate a need to balance the government's interest against
that of the individual, bncause there is always a governmental policy
that programs be fairly administered, and would lead to the conclusion
that full due process should always be accorded.

GOldberg.v. Kelly, 397 U.S. 254, 271 (1969).

411 U.S. 564 (1973).

But see, Pelowle v. liuruble. (364 Mich. 364 Mich. 363, 110 N.W. 2d 805
(1961), where on similar facts the opposite decision was reached.
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4.4.3 Delegation of Legislative Power

Legislative acts establishing a licensing scheme for schools may

simply name a board end direct it to issue or withhold licenses. The act

may note the problem perceived by the legislature, the general areas in

which criteria must be met, and even specific requirements to be satisfied

by applicants. The bodies to which authority is delegated may or may not

adopt regulations and procedures for review of its decisions.

The question which ariess when power to implement an Act is given

to an administrative agency is whether there has been an unconstitutional

delegation of legislative power. 22/ It is traditionally believed that

"the power conferred upon the legislature to make laws cannot be delegated

by that department to any other body or authoritym.22/ Courts have attemrecl

to distinguish between eministration of a law, and the "making" of a law.22/

Two cases involving regulation of private schools illustrate the

application of these principles. In Packer Collegiate Institute v.

University of State of New York 9/ a private school refused to register

with the regents of New York, instead moving for a declaratory judgment

that was unconstitutional. The statute requiring registration contained

no standards circumscribing the Regents' authority, stating simply that

schools must register ."under regulations prescribed by the board of regents"11/

37 The federal courts are no longer likely to find an unconstitutional
delegation of power, but the doctrine persists in ruty state courts.

-..stDavis,'AdainietrattevLaw Text 2.06 (1972).

38 Cooley, Constitutional Limitations 163 (7th ed. 1903). The Constitutional
logic underlying this belief is that: Where the sovereign power of the
Stage has located the authority, there it must remain; and by the consti-
tutional agency alone the laws must be made until the constitution itself
is changed. The power to whose judgment, wisdom, and patriotism this high
prerogative has been intrusted cannot relieve itself ix: tkm responsibility
by choosing other agencies upon which the power *ball be devolved, nor can
it substitute the judgment, wisdom, and patriotism of any other body for
those to which alone the people have seen fit to confide this sovereign
trust."

39 The distinction made isegtbketween the delegation of power to make the
law, which necessarily involves a discretion as to what it shall be, and
conferring authority or discretion as to its execution to be exercised
under and in pursuance of the law."

Cincinnati, W.8 Z.R. v. Clinton, 1 Ohio St., 77,88 (18S2), quoted with
approval in Field v. Clark, 143 U.S. 649, 693-94(1892). See DAVIS,
AECINISTRATIVE LAW TEXT 2.06 (3rded.1972) for an excellent discussion
of this issue.

40
298 N.Y. 184, 81 N.E. 2d 80 (1948).

41
81 N.E. 2d at 81.
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